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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NEW YORK

UNITED STATES OF AMERICA
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v.
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Leather Ltd.; Eagle Ottawa, LLC; S.B.
Foot Tanning Company; and Horween
Leather Company,

Defendants.
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L. BACKGROUND

A. Plaintiff United States of America (“Plamtiff” or “United States™), on behalf of

the Administrator of the United States Environmental Protection Agency (“EPA™), filed a

-complaint in the above-captioned action, alleging that the defendants named therein, all of which.

have entered into this Consent Decree, are liable as current and former owners and operators of,
and as arrangers for ‘disposal of hazardous substances at, the Peter Cooper Landfill Superfund

| Site in the Villége of Gowanda, Cattaraugus County, New York (“Site”), pursuant to Sections

106 and 107 of the Comprehensive Environmental Response, Compensation, and Liability Act

(“CERCLA™), 42 U.S.C. §§ 9606, 9607.

B. The United States in its complaint seeks, inter alia: (1) reimbursement of costs
incurred by EPA and the United States Department of Justice (“DOJ”) for response actions at the
Site, togéther with accrued interest; and (2) performance of studies and response work by the
defendants at the Site consistent with the National Contingency Plan, 40 C.F R. Part 300, as
amended (“NCP”).

C. In accordance with the NCP and Section 121(f)(1)(F) of CERCLA, 42 U.S.C.

§ 9621(H)(1)(F), EPA notified the State of New York (“State”) on December 31, 2005 of
negotiations with potentially responsible parties (“PRPs”) regarding fthe‘implementation of the
remedial design and remedial action for the Site, and EPA has provided the State with an
opportunity to participate in such negotiations and be a party to this Consent Decree.

D In apcordance with Section 122(G)(1) of CERCLA, 42 U.S.C. § 9622(j)(1), EPA
notified the U.S. Department of the Interior and the National Oceanic and Atmospheric
Administration on December 31, 20053, of negotiations with PRPs fegarding the release of

hazardous substances at or from the Site that may have resulted in injury to the natural resources
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under Federal trusteeship and encouraged the trustees to participate in the negotiation of this
Consent Decree.

E. | ~ Settling Defendants have entered into a separate agreement among themselveé
under which fhey have divided into two groups, “Performing Settling Defeﬁdants” and “Non-
Performing Settling Defendants,” as defined in Paragraph 4 below. Under Settling Defendants’
agreement, each such group has agreed to allocate the total payment owed to EPA pursuant to
this Consent Decree as specified in Section XVI (Payments for Response Costs).

F. The defendants that have entered into this Consént Decree (“Settling Defendants™)

do not admit any liability to the Plaintiff arising out of the transactions or occurrences alleged in

the complaint, nor do they acknowledge that the release or threatened release of hazardous

substance(s) at or from the Site constitutes an imminént or substantial endangerment to the
public health or welfare or the environment. | |

G."  Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA placed the Site on
the National Priorities List, set forth at 40 C.F.R. Part 300, Appendix B, by publication in the
Federal Register on April 6, 1998.

H. In 2000, in response to a release or a substantial threat of a release of a hazardous

substance(s) at or from the Site, certain of the PRPs commenced a Remedial Investigation and

" Feasibility Study (“RI/FS™) for the Site pursuant to 40 C.F.R. § 300.430.

I. PRPs completed the RI Report for the Site in November, 2003, and the FS Report

for the Site in June 2005.
T. Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA published notice of
the completion of the FS and of the proposed plan for remedial action on July 30, 2005, in a

major local newspapér of general circulation. EPA provided an opportunity for written and oral

2
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comments from the public on the proposed plan for remedial action. A copy of the transcript of
the public meeting is available to the public as part of the administrative record upon which the.
Emergency and Remedial Response Division (“ERRD”) Division Director, EPA Region II, based
the selection of the response action.

K The decision by EPA on the remedial action to be implemented at the Site is
embodied in a final Record of Decision (“ROD”), issued on September 30, 2005, on which the
State had a reasonable opportunity to review and comment. The ROD includes requirements,
inter alia, for capping the landfill at the Site, collectioﬁ of leachate, on-site or off-site treatment
of collected leachate, installation of a groundwater diversion system to limit. groundwater -
migration through the landfill (unless this component of the remedy is determined to be
unnecessary by EPA during remedial design), excavatién of three areas of elevated soil
contamination (a/k/a “hot spots™) and consolida;tion of contaminated soils beneath the landfill
cap, and institational controls. The ROD includes EPA's explanation of any significant
differences between the final plan and the proposed plan as well as a summary of EPA responses
to public comments. Notice of the final plan was published in accordance with Section 117(b) of
CERCLA.

L. Based on the information presently available to EPA, EPA believes that the Work
will be properly and promptly conducted by the Performing Settling Defendants, as defined in
Paragraph 4, if conducted in accordance with the requirements of this Consent Decree, including
its appendices.

M. Solely for the purposes of Section 113(j) of CERCLA, the Remedial Action
selected by the ROD and the Work to be performed by the Performing Settling Defendants shall

constitute a response action taken or ordered by the President.

3.
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N. The Partics recogniie, and the Court by entering this Consent Decree finds, that
this Consent Decree has been negotiated by the Parties in good faith and implementation of this
Consent Decree will expedite the cleanup of the Site and will a‘;oid prolonged and complicated |
litigation between the Parties, and that this Consent Decree is fair, feasonable, and in the public
interest; |

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:

II. JURISDICTION

1. This Court has jurisdiction over the subject matter of this action pursuant to
28 U.S.C. §§ 1331, 1345, and 42 U.S.C. §§ 9606, 9607, 9613(5). This Court also has personal
jurisdiction over the Settling Defendants. Solely for the purposes of tﬁis Consent Decree and the
underlying complaint, Settling Defendants waive all objections and defenses that they may have
to jurisdiction of the Court or to venue in this District. Settling Defendants shall not challenge
 the terms of this Consent Decree or this Court's jurisdiction to enter and enforce this Consent

Decree.

III. PARTIES BOUND

2. This Consent Decree applies to and is binding upon the United States and upon
Settling Defendants and their successors and assigns. Any change in ownership or corporate
status of a Settling Defendant including, but not limited to, any transfer of assets or real or
personal property, shall in no way alter such Settling Defendant's responsibilities under this
Consent Decree.

3. Performing Settling Defendants shall provide a copy of this Consent Decree to
each contractor hired to perform the Work (as defined below) required by this Consent Decree

and to each person representing any Performing Settling Defendant with respect to the Site or the

4-
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Work and shall condition all contracts entered into hereunder upon performance of the Work in
conformity with the terms of this Consent Decree. Performing Settling Defendants or their
contractors shall provide written notice of the Consent Decree to all subcontractors hired to
perform any portion of the Work required by this Consent Decree. Performing Settling
Defendants shailrnonetheless be responsible for ensuring that their contractors and subcontractors
perform the Work contemplated herein in accordance with this Consent Decree. With regard to
the activities undertaken pursuant to this Consent Decree, each contractor and subcontractor shall
be deemed to be in a contractual relationship with the Performing Settling Defendants within the
meaning of Sectien 107(b)(3) of CERCLA, 42 U.S.C. § 9607(b)(3).

IV. DEFINITIONS

4. Unless otherwise expressly provided herein, terms used in this Consent Decree
which are defined in CERCLA or in regulations promulgated under CERCLA shall have the
meaning assigned to them in CERCLA or in such regulations. Whenever terms listed below are
used in this Consent Decree or in the appendices attached hereto and incorporated herein, the
following definitions shall apply:

“CERCLA” shall mean the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, as amended, 42 U.S.C. §§ 9601, ef seq.

“Consent Decree” shall mean this Decree, all appendices (listed in Section XXIX)
attached hefeto a:ﬁd incorporated herein, all EPA-approved work plans developed hereunder and
incorporated herein, and any modifications thereto in accordance with this Decree. In the event
of conflict between this Decree and any appendix or plan, this Decree shall control.

“Day” shall mean a calendar day unless expressly stated to be a working day. ‘,‘Working

day” shall mean a day other than a Saturday, Sunday, or Federal holiday. In computing any
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period of time under this Consent Decree, where the last day would fall on a Saturday, Sunday,
or Federal holiday, the period shall run until the close of business of the next working day.

“Effective Date” shall be the effective date of this Consent Decree as provided in
Paragraph 106.

“EPA” shall mean the United States Environmental Protection Agency and any successor
departments or agencies of the United States.

“Future Response Costs” shall mean all costs, including, but not limited fo, direct and
indirect costs, that the United States incurs in reviewing or developing plans, reports and other
items pursuant to this Consent Decree, verifying the Work, or otherwise implementing,
overseeing, or enfércing this Consent Decree, including, but not limited to, payroll costs,
contractor costs, travel costs, laboratory costs, the costs incurred pursuant to Sections VII
(Remedy Revicw), IX (Access and Institutional Controls) (including, but not limited to, the cost
of attorney time and any monies paid to secure access and/or to secure or implement institutional
controls including, but not limited to, the amount of just compensation), and XV (Emergency
Response), and to Paragraph 89 (Work Takeover) of Section XXI. Future Response Costs shall
also include all Interim Response Costs, and all Interest on those Past Response Costs
Performing Settling Defendants have agreed to reimburse under this Consent Decree that has
accrued pursuant to 42 U.S.C. § 9607(a) during the period from September 16, 2007 to the
Effective Date of this Consent Decree.

“Interim Response Costs” shall mean all costs, including direct and indirect costs,

(a) paid by the United States in connection with the Site between September 16, 2007 and the

Effective Date, or (b} incurred prior to the Effective Date but paid after that date.

. 6
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“Intérest,” shall mean interest at the rate specified for interest on investménts of the EPA _
‘Hazardous Substanceé Superfund established by 26 US.C. § 9507, compounded annually on
October 1 of each year, in accordance with 42 U.S.C. § 9607(a). The applicable rate of interest
_ shall be the rate in effect at the time the interest accrues. The rate of interest is subject to change
on October 1 of eéch year.

‘“National Contingency Plan” or “NCP” shall mean the National Oil and Hazardous
Substances Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42
U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any amendments thereto.

“Non-Performing Settling Defendants” shall mean the Settling Defendants identified in
Appendix F.

“Operation and Maintenance” or “O&M” shall mean all activities required to maintain
the effectiveness of the Remedial Action as required under the O&M Plan approved or developed
by EPA pursuant to this Consent Decree and fhe Statement of Work (“SOW?”).

“Owner Settling Defendants” shall mean the Settling Defendants listed in Appendix E.

“Paragraph” shall mean a portion of this Consent Decree identified by an arabic numeral
or an upper case letter.

“Parties” shall mean the United States and Settling Defendants.

“Past Response Costs” shall mean all costs, inéluding, but not limited to, direct and
indirect costs, that the United States paid at or in connection with the Site through September 15,
2007, plus Interest oﬁ all such costs which has accrued pursuant to 42 U.S.C. §9607(a) through
such date.

“Performance Standards” shall mean the clegnup_ standards and other measures of

achievement of the goals of the Remedial Action, set forth in the ROD and the SOW.

-7-
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“Performing Settling Defendants” shali mean the Settling Defendants identified in
Appendix G, including all Settling Defendants except Non-Performing Settling Defendants.

“Plaintiff” shall mean the United States.

“RCRA” shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. §§ 6901 et
seq. (also known as the Resource Conservation and Recovery Act).

" “Record of Decision” or “ROD” shall mean the EPA Record of Decision relating to the
Site signed on September 30, 2005 by the ERRD Director, EPA Region II, and all attachments
thereto. The ROD is attached as Appendix A.

“Remedial Action” shall mean those activiﬁes, except for O&M, to be undertaken by the
Performing Settling Defendants to implement the ROD, in accordance with the SOW and the
final Remedial Design and Remedial Action Work Plans and other plans appfoved by EPA.

“Remedial Action Work Plan” shall mean the document developed pursuant to
Paragraph 12 of this Consent Decree and approved by EPA, and any amendments thereto.

“Remedial Design” shall mean those activities to be undertaken by the Performing
Settling Defendants to develop the final plans and specifications for the Remedial Action
pursuant to the Remedial Design Work_ Plan.

“Remedial Design Work Plan” shall mean the document developed pursuant to
Paragraph 11 of this Consent Decree and approved by EPA, and any amendments thereto.

 “Section” shall mean a portion of this Consent Decree identified by a Roman numeral.

“Settling Defendants”. shall mean all defendants named in the complaint that have entered
into this Consent Decree, including those Parties identified in Appendix D .

“Site” shall mean the Peter Cooper Landfill Superfund Site, encompassing approximately

26 acres, located between Palmer Street and the Cattaraugus Creek, in the Village of Gowanda,

8-
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Cattaraugus County, New York, and depicted generally on the map attached as Appendix C, and

legally described in Appendix H, Exhibit A..

“State” shall mean the State of New York.

“Statement of Work” or f‘SOW” shall mean the statement of work for implementétion of
- the Remedial Design, Remedial Action, and O&M at the Site, as set forth in Appendix B to this
Consent Decree and any modifications made in accordance with this Consent Decree.

“Supervising Contractor” shgll mean the principal contractor retained by the Performing
Settling Defendants to supervise and direct the implementation ’of the Work under this Consent
Decree.

“United States™ shall mean the United States of America.

“Waste Material” shall mean (1) any “hazardous substance” under Section 101(14) of
CERCLA, 42 U.S.C. § 9601(14); (2) any pollutant or contaminant under Section 101(33), 42
U.S.C. § 9601(33); and (3) any “solid waste” under Section 1004(27) of RCRA, 42 US.C.

§ 6903(27).

- “Work” shall mean all activities Performing Settling Defendants are required to perform
under this Consent Decree (including, without limitation, the securing and implementation of
Institutional Controls), except those required by Section XXV (Retention of Records).

V. GENERAL PROVISIONS

5. Objectives of the Parties
The objectives of the Parties in entering into this Consent Decree are to protect public
health or welfare or the environment at the Site by the design and implementation of response

actions at the Site by the Performing Settling Defendants, to reimburse response costs of Plaintiff

9.
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from payments by all Settling Defendants, and to resolve the claims of Plaintiff against Settling

Defendants as provided in this Consent Decree.

6. Commitments by Settling Defendants

a.  Performing Settling Defendants shall finance and perform the Work in
accordance with this Consent Decree, the ROD, the SOW, and all work plans and other plans,
standards, specifications, and schedules set forth herein or developed by Performing Settling
Defendants and approved by EPA pursuant to this Consent Decree. Performing Settling
Defendants shall also reimburée the United States for Future Response Costs and a portion of
Past Response Costs as provided in this Consent Decree. Non-Performing Settling Deféndants
shall reimburse the United States for a portion of Past Response Costs.

b.  The obligati(jns of Performing Settling Defendants to finance and perform
the Work and to pay the amounts they owe the United States under this Consent Decreg are joint
and several among the Performing Settling Defendants, and the obligations of Non-Performing
Settling Defendants to pay the amounts they owe the United States under this Consent Decree are
joint and several among the Non-Performing Settling Defendants. In the event of the insolvency
or other failure of any one or more Performing Settling Defendants to implement the
requirements of this Consent Decree applicable to them, the remaining Performing Settling
Defendants shall complete all such requirements. In the event of the insolvency or other failure

of any one or more Non-Performing Settling Defendants to implement the requiremenits of this

-10-
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Consent Decree applicable to them, the remaining Non-Performing Settling Defendants shall
complete all such requirements.

7. Compliance With Applicable Law

All activities undertakgn by Perfonning Settling Defendants pursuant to this Consent
Decree shall be performed in accordance with the requirements of all applicable federal and state
laws and regulations. Performing Settling Defendants must also comply with all applicable or
relevant and appropriate requirements of all Federal and state environmental laws as sei forth in
the ROD and the SOW. The activities conducted pursuant to this Comsent Decree, if approved
by EPA, shall be considered to be consistent with the NCP.

8. Permits.

a. As provided in Section 121(e) of CERCLA and Section 300.400(¢) of the

NCP, no permit shall be required for any portion of the Work conducted entirely on-site (i.e.,
within the areal extent of contamination or in very close proximity to the contamination aﬁd -
necessary for implementation of the Work). Where any portion of the Work that is not on-site
requires a federal or state permit or approval, Performing Settling Defendants shall submit timely
and complete applications and take all other actions necessary td obtain all such pennits or
approvals.

b. The Performing Settling Defendants may seek relief under the provisions
of Section XVIII (Force Majeure) of this Consent Decree for any delay in the performance of the
Work resulting from a failure to obtain, or a delay in obtaining, any permit required for the Work.

c. This Consent Decree is not, and shall 1ot be construed to be, a permit

issued pursuant to any federal or state statute or regulation.

-11-
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9. Notice to Successors-in-Title.

a. With respect to any property owned or controlled by the Owner Settling
Defendants that is lbcated within the Site, within 15 days after the entry of this Consent Decree,
the Owner Settling Defendants shall submit to EPA for review and approval a notice to be filed
with the Recorder's Office or other appropriate office; Cattaraugus County, State of New York,
which shall provide noﬁce to all successors-in-title that the property is part of the Site, that EPA
selected a remedy for the Site on September 3-0, 2005, and that potentially responsible parties
have entered into a Consent Decree requiring implementation of the remedy. Such notices shall
identify the United States District Court in which the Consent Decree was filed, the name and
civil action number of this case, and the date the Consent Decree was entered by the Court. The
Owner Settling Defendants shall record the notices within 10 days of EPA's approval of the:
notices. The Owner Settling Defendants shall provide EPA with a certified copy of the recorded
noticebs within 10 days of recording such notices.

b. At least 30 days prior to the conveyance of any interest in property located
within the Site including, but not limited to, fee interests, leasehold interests, and mortgage
interests, the Owner Settling Defendants conveying the interest shall give the grantee written
notice of (i) this Consent Decree, (ii) any instrument by which an interest in real propeﬁy has
been conveyed that confers a right of access to the Site (hereinafter referred to as “access
easements”) pursuant to Section IX (Access and Institutional Contl_*ols), and (ii1) any instrument
by which an interest in real property has been conveyed that conférs a right to enforce restrictions
on the use of such property (hereinafter referred to as “restrictive eaSeménts”) pursuant to
Section IX (Access and Institutional Controls). At least 30 days prior to such conveyance, the

Owner Settling Defendant(s) conveying the interest shall also give written notice to EPA and the
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State of the proposed conveyance, including tﬁe name and address of the grantee, and the date on
which notice of the Consent. Decree, access easements, and/or restrictive easements was given to
the grantee.

c. In the event of any such conveyance, the- Owner Settling.Defendants’
obligatiéns under this Consent Decree, including, but not limited to, their obligation to provide or
secure éccess and institutional controls, as well as to abide bylsuch institutional controls,

* pursuant to Section IX (Access and Institutional Controls) of this Consent Decree, shall continue
to be met by the Owner Seitling Defendgnts. In no event shall the conveyance release or '
otherwise affect the liability of the Owner Settling Defendants to comply with all provisions of
this Consent Decree, absent fhe prior written consent of EPA. If the United States approves, the
grantee may perform some or all of the Work under this Consent Decree.

VI. PERFORMANCE OF THE WORK BY PERFORMING SETTLING DEFENDANTS

10.  Selection of Supervising Contractor.

a. All aspects of the Work to be performed by Performing Settling
Defendants pursuant to Sections VI (Performance of the Work by Performing Settling
Defendants), VI (Remedy Review), VIII (Quality Assurance, Sampling and Data Analysis), and
XV (Emergency Response) of this Consent Decree shall be under the direction and supervision
of the Supervising Contractor, the selection of which shall be subject to disapproval by EPA.
Performing Settling Defendants’ Supervising Contractor, as well as all other contractors and
subcontractors who engage in the “practice of engineering” at the Site on behalf of Performing
Settling Defendants, as the “practice of enginéering” is defined at Section 7201 of the New York
State Education Law, must comply with all applicable New York State legal requirements

regarding the practice of professional engineering with the State of New York, including, but not

~13-
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limi'tedvto, all applicable requirements of the Néw York State Education Law and Articles 15 and
15-A of the Businéss Corporations Law. Within 10 days after the lodging of this Consent
Decree, Performing Settling Defendants shall notify EPA in writing of the name, title, and
qualifications of any contractor proposed to be the Supervising Contractor. With resp_ebt to any
contractor proposed to be Supervising Contractor, Performing Settling Defendah_ts shall
demonstrate that the propésed confractor has a quality system that complies with ANSI/ASQC
E4—1994, “Specifications and Guidelines for Quality Systems for Environmental Data Collectién '
and Environmental Technology Programs,” (American National Standard, January 5, 1995), by
submitting a copy of the proposed contractor’s Quality Management Plan (QMP). The QMP |
shou@d be prepared in accordance with consistent with the Uniform Federal Policy for Qilality
Assurance Project Plans (UFP-QAPP), Parts 1, 2, and 3, EPA-505-B-04-900A, B, and C, March
2005 or equivalent documentation as determined by EPA. EPA will issue a notice of disapproval
or an éuthorization to proceed. If at any time thereafter, Performing Settling Defendants propose
to change a Supervising Contractor, Performing Settling Defendants shall give such notice to
EPA and must obtain an authorization to proceed from EPA before the new Supervising
Contractor performs, directs, or supervises any Wbrk under this Consent Decree.

b. If EPA disapproves a proposed Supervising Contractor, EPA will notify |
Performing Settling Defendants in writihg. Performing Settling De_féndants shall submit to EPA
a list of contractors, including the qualifications of each contractor, that would be acceptable to -
- them within 30 days of receipt of EPA's disapproval of thé contractor previously proposed. EPA
will provide Written notice of the names of any cbntractor(s) that it diéapproves and an

authorization to proceed with respect to any of the other contractors. Performing Settling
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Defendants may select any contractor from that list that is not disapproved and shall notify .EPA
of the name of the contractor selected within 21 days of EPA's authorization to inroceed.

c. If EPA fails to provide written notice of its authorization to proceed or
disapproval as provided in this Paragraph and this failure prevents the Perforniing Settling
Defendants from meeting one or more deadlines in a plan approved by the EPA pursuant to this
Consent Decree, Performing Settling Defendants may séek relief under the provisions of Section
XVII (Force Majeure) hereof.

11.  Remedial Design.

a. Within 60 days after EPA's issuance of an authorization to p?oceed
pursuant to Parégraph 10, Performing Settling Defendants shall submit to EPA and .the State a
work plan for the design of the Remedial Action at the Site (“].Remedial Design Wofk Plan” or
“RD Work Plan”). The Remedial Design Work Plan shall provide for design of the remedy set
forth in the ROD, in accordance with the SOW and for achievement of the Performance
Standards and other reéuirements set forth in the ROD, this Consent Decreé and/or the SOW.
Upon its approval by EPA, the Remedial Design Work Plan shall be incorporated into and
become enforceable under this Consent Decree. Withiﬂ 60 days aﬁer EPA's issuance of an
authorization to proceed, the Perfqrming Settling Defendants ;hall also submit to EPA énd the
State a Health and Safety Plan for field design activities which conforms to the applicable
Occupational Safety and Health Administration and EPA requirements including, but not limited
to, 29 C.F.R. § 1910.120.

b. The Remedial Design Work Plan shall include plans and schedules for

implementation of all remedial design and pre-design tasks identified in the SOW, including, but

~ not limited to, plans and schedules for the completion of: (1) design sampling and analysis plan
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(including, but not limited to, a Remedial Design Quality Assurance Project Plan (RD QAPP) in
accordance with Section VIII (Quality Assurance, Sampling and Dé_ta Analysis)); (2) a Pre-
design Work Plan; (3) a preliminary design submittal; (4) an intermediate design submittal, if
reqﬁired by EPA;' (5) a pre-final/final design submittal; and (6) a Construction Quality Assurance
Plan. In addition, the Remedial Desigh Work Plan shall include a schedule for completion of the
Remedial Action Work Plan.

c.  Upon approval of the Remedial Design Work Plan by EPA, aftera
reasonable opportuﬁity for review and comment by the State, and submittal of the Health and
Safety Plan for all field activities to EPA and the State, Performing Settling Defendants s_haH
implement the Remedial Design Work Plan. The Performing Settﬁng Defendants shall submit to
EPA and the State all plans, submittals and other deliverables required under tﬁe approved
Remedial Design Work Plan 1n accordance with the approved schedule for review and approval
pursuant to Section XI (EPA Approval of Plans and Other Submissions). Unless otherwise
directed by EPA, Performing Settling Defendants shall not commence further Remedial Design
activities at the Site prior to approval of the Remedial Design Work Plan.

d. The preliminary design submittal shall include, at a minimum, the
following: (1) design criteria; (2) results of treatability studies; (3) results of additional field
sampling and pre-design work; (4) project delivel;y strategy; (5) preliminary plans, drawings and

sketches; (6) required specifications in outline form; and (7) preliminary construction schedule.

e. The intermediate design submittal, if required by EPA or if independently
submitted by the Performing Settling Defendants, shall be a continuation and expansion of the
preliminary design. Any value engineering proposals vmust be identiﬁeci and evaluated during

this review.
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f. The pre-final/final desigrl submittal shall include, at a minimum, the
following: (1) final plans and specifications; (2) O&M Plan; (3) Constructién Quality Assurance
Project Plan (“CQAPP”); (4) Field Sampling Plan (directed at measuring progress towards
meeting Performance Standards); and (5) Contingency Plan. The CQAPP, which shallidetail the
approach to quality assurance during construction activities at the Site, shall specify a quality
assurance official (“QA Official”), independent of the Supervising Contractor, to conduct a
quality assurance program during the coﬁs’em_ction phase of the project.

12. Remedial Action.

a. Within 30 days after the approval of the final design submittal, Performing
Setﬂing Defendants shall award a contract for Remedial Action at the Site. Within 60 days aﬂér
the award of the Remedial Action contract, Performing Settling Defendants shall submit to EPA ‘
a work plan for the performanée of the Remedial Acﬁon af the Site (“Remevdjal Action Work
Plan”). The Remedial Action Work Plan shall provide for construction and ilnplemcntation of
the remedy set forth in the ROD and achievement of the Performance Standards, in accordance
with this Consent Decree, the ROD, the SOW, and the design plans and specifications developed
in accordance with the Remedial Design Work Plan and approved by EPA. Upon its approval by
EPA, the Remedial Action Work Plén shall be incorporated into and become enforceable under
this Cpnsent Dec‘reé. At the same time as they submit the Remedial Action Work Plan,
i’erforming Settling Defendants shall submit to EPA and the State a Health and Safety Plan for
field activities required by the Rem.edial Action Work Plan which conforms to the applicable
Occupational Safety and Health Administration and EPA requirements including, but not limited

to, 29 CF.R. § 1910.120.
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b. The Remedial Action Work Plan shall include the following: (1) schedule
for completion of the Remedial Action; (2) method for sele;:tion- of the contractor; (3) schedule
for developing and submitting other required Remedial Action plans; (4) methodology for
implementation of the Construction Quality Assurance Plan; (5) a groundwater monitéring plan;
(6) methods for satisfying permitting requirements; (7) methodology for implementation of the
O&M Plén; ® mefhodology for implementation of the Contingency Plan; (9) tentative
formulation of the Remedial Action team including, but not limited to, the Supervising
Contractor; (10) construction quality control plan (by constructor); and (11) prbcedures and plans
for the decontamination of equipment and the disposﬁl of contaminated materials. The Remedial
Action Work Plan also ;shall include a schedule for implementati‘on‘ of all Remedial Action tasks
~ identified in the final design submittal.

c. Upon approval of the. Remedial Action Work Plan by EPA, aftera
reasonable opportunity for review and comment by the State, Performing Settling Defendants
shall implement the activities required under the Remedial Action Work Plan. The Performing
Settling Defendanté shall submit to EPA and the State all plans, submittals, or other deliverables
required under the approved Remedial Action Work Plan in accordance with the approved
schedule for review and approval pursuant to Section XI (EPA Apbroval of Plans and Other
Submissions). Unless otherwise directed by EPA, Performing Settling Defendants. shall not
commence physical Remedial Action activities at the Site prior to approval of the Remedial
Action Work Plan.

13.  The Perfofming Settling Defendants shall continue to implement the Remedial
Action and O&M until the Performance Standards are échieved and for so long thereafter as is

. otherwise required under this Consent Decree.
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14.  Modification of the SOW or Related Work Plans.

a. Prior to. EPA’s acceptimce of Performing Settling'Defendant’s' certification
of completion of the Work pursuant to Section XIV, if EPA determines that modiﬁcéfioﬁ to the
work specified in the SOW and/or in work plans developed pursuant to the SOW is necessary to
achieve and maintain the Performance Standards or to carry out and maintain the effectiveness of
the remedy set forth in the ROD, EPA may require the Performing Settlihg Defendants to
incorporate such modification in the SOW and/or such work plans and to perfqrm the modified
work. Provided, however, that a modification may only be required pursuant to this Parégraph to
the extent that it is consistent with the scope of the remedy selected in the ROD.

b. For the purposes of this Paragraph 14 and Paragraph 52 only, the “séope of
the remedy selected in the ROD” is: (i) the construction of a cap on the landfiil which satisfies,
or is the performance equivalent of, the New York State standards cohtained in 6 NYCRR Part
360; (ii) collection of leachate; (iii) on-site or off-site treatment of collected leachate; (iv)
installation of a groundwater diversion system to limit groundwater migration through the
landfill (unless this component of the remedy is determined tt;J be unnecessary by EPA during
remedial design); (v) excavation of three areas of elevated soil contamination and consolidation
of contaminated soils beneath the landfill cap; (vi) institutional controls for protection of the
remedy and to prevent the use of groundwater a‘; the Site for potable purposes; and (vii) a long-
term moniforing program.

c. If Performing Settling Defendants object to any modification determined
by EPA to be necessary pursuant to this Paragraph, they may seek dispute resoluﬁoﬂ pursuant to
Section XIX (Dispute Resolution), Paragraph 70 (record review). The SOW and/or related work

plans shall be modified in accordance with final resolution of the dispute.
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d. Performing Settling Defendants shall implement any work required by any
modifications incorporated in thg SOW and/or in work plans developed pursuant to t}re SOW in
accordance With this Paragréph.

e. Nothing in this Paragraph shall be construed to linrit EPA’s authority to
require performance of further response actions as otherwise provided in this Consent Decree.

15.  Performing Settling Defendants acknowledge and agree that nothing in this
Consent Decree, the SOW, or the Remedial Design or Remedial Action Work Plans constitutes a
warranty or rgpresentatibn of any kind by Plaintiff that compliance with the work requirements
set forth in the SOW and the Work Plans will achieve the Performanée Standards.

16. a Performing Settling Defendants shall, prior to any off-Site shrpment .of
Waste Material from the Site to an out-of-state waste management facility, provide written
notification to the appropriate state environmental official in the receiving facility's state and to
the EPA Project Coordinator identified pursuant to Section XII of such shipment of Waste
Material. However, this notification requirement shall not apply to axry off-Site shipments when
the total volume of all such shipments will not exceed 10 cubic yards.

b. The Performing Settling Defendants shall include in the written
notification the following information, where available: (4 ) the name and location of the facility
to which the Waste Material is to be shipped; (2) the type and quantity of the Wa§te Material to
be shipped; (3) the expected schedule forvthe shipment of the Waste Material; and (4) the method
of transportation. The Performing Settlirlg Defendants shall notify the state irr which the planned
receiving facility is located of major changes in the shipment plan, such as a decision to ship the

Waste Material to another facility within the same state, or to a facility in another state.
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c. The identity of the receiving facility and state will be determined by the
Performing Settling Defendants following the award of the contract for Remedial Action
construction. The Performing Settling Defendants shall provide the information required by
Paragraph 16(a) as soon as practicable after the award of the contract and before the Waste
Material is actually shipped.

d. Before shipping any hazardous substances, pollutants, or contaminants
from the Site to an off-site location, Performing Settling Defendants shall obtain EPA’s
certification that the proposed receiving facility is operating in compliance with the requirements
of CERCLA Section 121(d)(3) and 40 C.F.R. § 300.440. Performing Settling Defendants shall
only send hazardous substances, pollutants, or contaminants from the Site to an off-site facility
that complies with the requirements of the statutory provision and regulations cited in the
preceding sentence.

VII. REMEDY REVIEW

17.  Periodic Review. Performing Settling Defendants shall conduct any studies and
investigations as requested by EPA, in order to permit EPA to conduct reviews of whether the
Remedial Action is protective of human health and the environment at least every five years as

required by Section 121(c) of CERCLA and any applicable regulations.

18. EPA Selection of Further Response Actions. If EPA determines, at any time, that
the Remedial Action is not protective of human health and the environment, EPA may select

further response actions for the Site in accordance with the requirements of CERCLA and the

NCP.
19.  Opportunity To Comment. Performing Settling Defendants and, if required by

Sections 113(k)(2) or 117 of CERCLA, the public, will be provided with an opportunity to
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comment on any further response actions proposed by EPA as a result of the review conducted

pursuant to Section 121(c) of CERCLA and to submit written comments for the record during the

comment period.

20. Performing Settling Defendants’ Obligation To Perform Further Response

Actions. If EPA selects further response actions for the Site, the Performing Settling Deferrdants
shall undertake such further response actions to the extent that the reopener conditrons in
Paragraph 85 or Paragraph 86 (United States’ reservations r>f liability based on unknown
conditions or new information) are satisfied. Performing Séttﬁrrg Defendants may invoke the
procedures set forth in Sectiorr XIX (Dispute Resolution) to dispute (1} EPA's determination that
the reopener conditions of Paragraph 85 or Paragraph 86 of Section XXI (Covenants Not To Sue
by Plaintiff) are satisfied, (2) EPA's determination that the Remedial Action is not protective of
human health and the environment, or (3) EPA's selection of the further response actions.
Disputes pertaining to whether the Remedial Action is protective or to EPA's selection of further

response actions shall be resolved pursuant to Paragraph 70 (record review).

21.  Submissions of Plans. If Performing Settling Defendants are required to perform
the further response actions pursuant to Paragraph 20, they shall submit a plan for such work to
EPA for approval in accordance with the procedures set forth in Section VI (Performance of the
Work by Performing Settling Defendants) and shall implement the plan approved by EPA in
accordance with the brovisions of this Decree.

VII. QOUALITY ASSURANCE. SAMPLING, AND DATA ANALYSIS

22.  Performing Settling Defendants shall use quality assurance, quality control, and *

chain of custody procedures for all treatability, design, compliance and monitoring samples in

" accordance with the UFP-QAPP, Parts 1, 2, and 3, EPA-505-B-04-900A, B, and C, March 2005;
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and subsequent amendments to such guidelines upon notification by EPA to Performing Settling
Defendants of such amendment, and with applicable guidance provided on the EPA Region II’sA
Quality Assurance Homepage (hitp://www.epa.gov/region02/desa/hsw/sops.htm) or alternate test
methods approved by EPA with fespect to such sampling, analysis, and data assessment and
monitoring. Amended guidelines shall ai)ply only to procedures conducted after such
notification. Prior to the commencement of any monitoring project under this Consent Decree,
Performing Settling Defendants shall submit to EPA for approval, after a reasonable opportunity
for review and comment by the State, a Quality Assurance Project Plan (“QAPP”) that is
consistent with the SOW, the NCP and applicable guidance documents. If relevant to the
proceéding, the Parties agree that'valiciated sampling data generated in accordance with the
QAPP(S) and reviewed and approved by EPA shall be admissible as evidence, without objection,
in any proceeding under this Decree. Performing Settling Defendants shall ensure that EPA
personnel and its authorized representatives are allowed access at reasonable times to all
laboratories utilized by Performing Settling Defendants in implementing this Consent Decree. In
addition, Performing Settling Defendants shall ensure that such laboratories shall analyze all
samples submitted by EPA pursuant to the QAPP for quality assurance nibnitoring. Performing
Settling Defendants shall ensure that the laboratories they uﬁlize for the analysis of samples
taken pursuant to this Decree perform all analyses according to accepted EPA methods.
Accepted EPA methods consist of those methods which are docurmmented in the “Contract Lab
Program Statement of Work for Inorganic Analysis” (ILMO5.3, March 2004) and the “Contract
Lab Program Statement of Work for Organic Analysis,” (OLMO4, March 2003), and any
amendments made thereto during the course of the implementation of this Decree. Performing

Settling Defendants shall ensure that all laboratories they use for analysis of samples taken
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pursuant to this Consént Decree participate in an EPA or EPA—equiva]lent QA/QC program.
Performing Settling Defendants shall only use laboratories that have a documented Quality
System which complies with ANSI/ASQC E4-1994, “Specifications and Guidelines for Quality

Systems for Environmental Data Collection and Environmental Technology Programs”

{American National Standard,‘J anuary 5, 1995) and the UFP-QAPP, Parts 1, 2, and 3, EPA-505-

B-04-9OOA, B, and C, March 2005, or equivalent documentation as determined by EPA. EPA
may consider laboratories accredited under the National Environmental Laboratory Accreditation
Program (NELAP) as meeting the Quality System requirements. Performing Settling Defendants
shall ensure that all field methodologies utilized in collecting samples for subsequent analysis
pursuant to this Decree will be conducted in accordance with the procedures set forth in the
QAPP approved by EPA.

23.  For any analytical work performed under this Consent Decree, including but not
limited to that performed in a fixed laboratory, in 2 mobile laboratqry, or in on-site scréening _
analyses, Performing Settling Defendants must submit to EPA, within 30 days after acceptance
of the analyticél results, a “Non-CLP Superfund Analytical Services Tracking System” form with
respect to each laboratory utilized during a sampling evenf_. Each such form shall be submitted to
the EPA Project Coordinator, and a copy of the form and transmittal letter shall also be sent to:

Regional Sample Control Center Coordinator (RSCC)
USEPA - Division of Environmental Science and Assessment
MS-215
2890 Woodbridge Avenue
Edison, New Jersey 08837
Upon request, the Performing Settling Defendants shall allow spiit or duplicate samptes to be

taken by EPA and the State or their authorized representatives. Performing Settling Defendants

shall notify EPA not less than 28 days in advance of any sample collection activity unless shorter
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notice is agreed to by EPA. In addition, Ei’A shall have the right to také any additional samples
that EPA deems necessary. Upon request, EPA shall allow the Performing Settling Defendants
to take split or duplicate samples of any samples it takes as part of the Plaintiff's oversight of the
Performing Settling Defendants' implementation of the Work.

24.  Performing Settling Defendants shall submit to EPA five copies of the results éf
all sampling and/or tests or other data obtained or generated by or on behalf of Performing
Settling Defendants with respect to the Site and/qr the implementation of this Consent Decree
unless EPA agrees otherwise.

25.  Notwithstanding any provision of this Consent Decrée, the United States hereby
retains all of its information gathering and inspection authorities and rights, including
enforcement actions related thereto, under CERCLA, RCRA and any other applicable statutes or

regulations.

IX. Access and Institutional Controls

26.  Ifall or any portion of the Site, or any other prdpeny where access and/or
land/water use restrictions are needed to implement this Consent Decree, is owned or controiled
by any of the Settling Defendants, each such Settling Defendant shall:

a. | commencing on the date of lodging of this Consent Decree, provide the
United States, the_State, and fh.eir representatives, including EPA and its cohtractors, with access
at éll reasonable times to such property, for the purpose of conducting any activity related to this
Consent Decree including, but not limited to, the following activities: |
1) monitoring the Work;

(2)  verifying any data or information submitted to the United States;
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(3)  conducting investigations relating to cént;lmination at or near the
Site; |

)] obtaining samples;

(5)  assessing the need for, planning, or implementing additional
response actions at or near the Site;

(6)  assessing implementation of quality assurance and quality control
practices as defined in the approved Quality Assurance Project Plans;

(7) . implementing the Work pursuant to the conditions set forth in
Paragraph 89 (Work Takeover);

8) inspecting and copying records, operating logs, contracts, or other
documents maintained or generéted by Performing Settling Defendants or their agents, consistent
with Section XXIV (Access to Infonﬁation); '

(9)  assessing Performing Settling Defendants’ complié.ncg with this
Consent Decree; and

(10)  determining whether the Site or other property is being used in a
manner that is prohibited or restricted, or that .may need to be prohibited or restricted, by or
pursuant to this Consent Décree;

b. commencing on the date of lodging of this Consent Decree, refrain from
using such property, in any manner that would interfere with or édversely affect the
implementation, integrity, or protectiveness of the remedial measures to be performed pursuant
to this Consent Decree. Such restrictions include, but are not limited to, (i) not installing or
operating wells at the Site for extraction of groundwater for potable purposes, and (ii) after the

construction of the landfill cap, the leachate seep collection system, on-site treatment system (if
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applicable), groundwater diversion structure (if applicable), gas venting system, and bank
stabilization is completed and except as required for O&M, not engaging in any digging,
excavation, construction or other activities that could or would interfere with, or adversely affeét,
the integrity or protectiveness of the cap, the bank stabilization, or any of the above systems that
are installed; and

c. execute and record in the Recorder's Office or Registry of Deeds or other
appropriate land records office of Cattaraugus County, State of New Y ork‘, an easement, running
with the land, that (i) grants a right of access for the purpose of conducting any activity related to
this Consent Decree including, but not limited to, those activities listed in Paragraph 26(a) of this
Consent Decreg, and (i1) grants the right to enforce the land/water use restrictions listed in
Paragraph 26(b) of this Consent Decree, or other restrictions that EPA determines are necessary
to implement, ensure non-interfercnqe with, or ensure the protectiveness of the remedial
measures to be performed pursuant to this Consent Decree. Such Setiling Defendants shall grant
the access rights and the rights to enforce the land/water use restrictions to one or more of tﬁe
following persons, as determined by EPA: (i) the United States, on behalf of EPA, and its
representatives; (ii) the State and its representatives; (iii) the Performing Settling Defendants and
their representatives; and/or (iv) other appropriate grantees. Such Settling Defendants shall,
within 45 days of entry of this Consent Decree, submit to EPA for review and approval with
respect to such property:

(1) A draft easement, in substantially the form attached hereto as
Appendix H, that is enforceable under the laws of the State of New York; and
2) a current title insurance commitment or some other evidence of

title acceptable to EPA, which shows title to the land described in the easement to be free and
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clear of all prior liens and encumbrances (except when those liens or encumbrances are approved
by EPA or when, despite best efforts, Settling Defendants are unable to obtain release or
subordination of such prior liens oriencumbrances).

Within 15 days of EPA's approval and acceptance of the easement and the title evidence, such
Settling Defendants shall update the title search and, if it is determined that nothing has occuned
since the effective date of the commitment to affect tile title adversely, record the easerﬁent with
the Recorder's Office or Registry of Deeds or other appropriate office of Cattaraugus County.

Within 30 days of recording the easement, such Settling Defendants shall provide EPA with a

final title insurance policy, or other final evidence of title acceptable to EPA, and a cerﬁﬁed copy

of the original recorded easement showing the clerk’s recording stamps. If the easement is to be
conveyed to the United States, the easement and title evidence (including final title evidence)
shall be prepared in accordance with the DOJ Title Standards 2001, and api)roval of the
sufficiency of title must be obtained as required by 40 U.S.C. § 255.

27.  If all or any portion of the Site; or any other property where access and/or
land/water use restrictions are needed to implement this Consent Decree, is owned or controlled
by persons other than any of the Settling Defendants, Performing Settling Defendants shall use
best efforts to secure from each such person; |

a. an agreement to provide access thereto for Performing Seitling
Defendants, as well as for the United States on behalf of EPA, and the State, as well as their
representatives (including contractors), for the purpose of conducting any activity related to this
Consent Decree including, but not limited to, those activities listed in Paragraph 26(a} of this

Consent Decree;
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b. an agreement, enfofceable by the Performing Settling Defendants and the
United States, to refrain from using such property, in any manner that would interfere with or
adversely affect the implementation, integrity, or protectiveness of the remedial measures to be
performed pursuant to this Consent Decree. Such restrictions include, but are not limited to,
those set forth in Paragraph 26(b) of this Consent Decree; and

- C. the execution and recordation in the Recorder's Office or Registry of
Deeds or other appropriate land records office of Cattaraugus County, State of New York, of an
easement, running with the land, that (i) grants a right of access for the purpose of conducting
any activity related to this Consent Decree including, but not limited to, those activities listed in
Paragraph 26(a) of this Consent Decree, and (ii) grants the right to enforce the land/water use
restrictions ligted in Paragraph 26(b) of this Consent Decree, or other restrictions that EPA
determines are necessary to implement, ensure non-interference with, or ensure the
protectiveness of the remedial measures to be performed pursuant to this Consent Decree. The
access rights and/or rights to enforce land/watf_:r use restrictions shall be granted to one or more
of the following persons, as determined by EPA: (i) the United Stafes, on behalf of EPA, and its
representatives; (ii) fhe State and its representatives; (iii) the Performing Settling Defendants and
their representatives; and/or (iv) other appropriate grantees. If EPA requests, within 45 days of
the date of EPA’s request, Performing Settling Defendants shall submit to EPA for review and
approval with respect to such property:
(§)) A draft easement, in substantially the form attached hereto as
Appendix H, that is enforceable under the laws of the State of New York, and
(2) a current title insurance commitment, or some other evidence of

title acceptable to EPA, which shows title to the land described in the easement to be free and
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clear of all prior liens and encumbrances (except when those liens or encumbrances are approved
‘by EPA or when, despite best efforts, Performing Settling Defendants are unable to obtain felease
or subordination of such prior liens or encumbrances). Within 15 days of EPA's approval and
acceptance of the easement and the title evidence, Performing Settling Defendanté shall update
the title search and, if it is determined that nothing has occurred since the effective date of the
commitment to affect the title adversely, the easement shall be recorded with the Recorder's
Ofﬁcé or Registry of Deeds or other appropriate office of Cattaraugus County. Within 30 days of
the recording of the casement, Performing Settling Defendants shall provide EPA with a final
title insurance policy, or other final evidence of title acceptable to EPA,and a certiﬁed copy of
the original recorded casement showing the clerk's recording stamps. If the easement is to be
conveyed to the United States, the easement and title evidence (including final title evidence)
shall be prepared in accordance with the DOJ Title Standards 2001, and approval of the
sufficiency of title must be obtained as required by 40 U.S.C. § 255.

28.  For purposes of Paragraphs 26 and 27 of this Consent Decree, “best efforts™
includes the payment of reasonable sums of money in consideration of access, access easements,
land/water use restrictions, restrictive easéments, and/or an agreement to release or subordinate a
prior lien or encumbrance. If (a) any access 6r land/water use restriction agreements required by
Paragraphs 26(a) or 27(b) of this Consent Decree are not obtained Wi‘thin 45 days of the Effective
Date of this Consent ﬁecree, (b) aﬁy access easements or restrictive easements required by
Paragraph 26(c) of this Consent Decree are not submitted to EPA in draft form within 45 days of
the date of EPA’s request for easement and evidence of title pursuant to Paragraph 26(c), or {(c)
Settling Defendants are unable to obtain an agreemeht pursuant to Paragraph 26(c)(1) or

* Performing Settling Defendants are unable to obtain an agreement pursuant to Paragraph 26(c)(1)
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from the holder of a prior lien or encumbrance to release or subordinate such lien or
encumbrance to the easement being created puréuant to this consent decree within 45 days of the
Effective Date of this consent decree, sucﬁ Settling Defendants shall promptly notify the United
States in writing, and shall include in that notification a summary of the steps that such Settling
Defendants have taken to attempt to comply with such Paragraph. The United States may, as it -
deems appropriate, assist such Settling Defendants in obtaining access or land/water use
restrictions, either in the form of contractual agreen%ents or 1n the form of easements running
with the land, or in obtaining the releése or subordination of a prior lien or encumbrance.
Performing Settling Defendants shall reimburse the United States in accordance with the
procedures in Seétion XVI (Reimbursement of Response Costs), for all costs incurred, direct or
indirect, by the United States in obtaining such access, land/water use restrictions, and/or the
release/subordination of prior liens or encumbrances including, but not limited to, the cost of
attorney time and the amount of monetary consideration paid or just compensation.

29.  If EPA determines that land/water use restrictions in the form of étaf:e or local
laws, regulations, ordinances or other governmental controls are needed to implement the remedy
selected in the ROD, ensure the integrity and protectiveness thereof, or ensure non-interference
thereWith, Performing Settling Defendants shall cooperate with EPA's efforts to secure such
governmental controls.

30.  Notwithstanding any provision of this Consent Decree, the United States retains
all of its access authorities and rights, as well as all of its rights to req[uire; land/water use
restrictions, including enforcement authorities related thereto, under CERCLA, RCRA and any

other applicable statute or regulations.
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X. REPORTING REQUIREMENTS

31.  Inaddition to any other requirement of this Consent Decree, Performing Settling
Defendants shall submit to EPA and the State written monthly progréss reports that: (a) describe
the actions which have been taken toward achieving compliance with this Consent Decree during |
the previous month; (b) include a summary of all results of sampling and tests and all other data
received or generated by Performing Settling Defendants or their contractors or agents in the
previous month; (c) identify all work plans, plans and other deliverables required by this Consent
Decree complefed and submitted during the previous month; (d) describe all actions, including,
but not limited to, data collection and implementation of work plans, which are scheduled for the
next six weeks and provide other information relating to the progress of construction, including,
but not limited to, critical path diagrams, Gantt charts and Pert charts; (¢) include information
regarding percentage of completion, unresolved delays encountered or anticipated that may affect
the future schedule for implementation of the Work, and a description of efforts made to mitigate
those delays or anticipated dejlays; (f) include any modifications to the work plans or other
schedules that Performing Settling Defendants have proposed to EPA or that have been approved
by EPA; and (g) describe all activities undertaken in support of the Community Relations Plan
during the previous month and those to be undertaken in the next six weeks. Performing Settling
Defendants shall submit these progress reports to EPA and the State by the tenth day of every
month following the lodging of this Consent Decree until EPA notifies the Performing Settling
Defendants pursuant to Paragraph 52(b) of Section XIV (Certification of Completion of
Remedial Action) and quarterly, semi-annually, or annually thereafter, as determined in writing

by EPA, until EPA notifies Performing Settling Defendants pursuant to Paragraph 53(b) of
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Section XIV (Certification of Cc;mpletion of Work). If requested by EPA, Performing Settling
Defendants shall also providé briefings for EPA to discuss the progress of the Work.

32.  The Performing Settling Defendants shall notify EPA of any change in the
schedule described in the monthly progress report for the performance of any activity, including,
but not limited to, data collection and implementation of work plans, no later than seven days
i)ﬂor to the performance of the activity.

33.  Upon the occurrence of any event during perfomiance of the Work that
Performing Settling Defendants are required to report pursuant to Section 103 of CERCLA or
Section 304 of the Emergency Planning and Community Right-to-know Act (“EPCRA™),
Performing Settling Defendants shall within 24 hours of the onset of such event orally notify the
EPA Proj ect Coordinator identified pursuant to Section XII or the Alternate EPA Project
~ Coordinator (in the event of the unavailability of the EPA Proj ect Coordinator), or, in the event
that neither the EPA Project Coordinator or Alternate EPA Project Coordinator is available, the
Chief of the New York Remediation Branch of the Emergency and Remedial Response Division,
EPA Region II. These reporting requirements are in éddition to the reporting required by
CERCLA Section 103 or EPACRA Section 304.

34, Within 20 days of the onset of such an event, Performing Settling.Defendants
shall fumish to Plaintiff a written report, signed by the Performing Settling Defendants' Project
Coordinator identified pursuant té Section XTI, setting forth the events which occurred and the
measures taken, and to be taken, in response thereto. Within 30 days of the conclusion of such

an event, Performing Settling Defendants shall submit a report setting forth all actions taken in

response thereto.
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35.  Performing Settling Defendants shall submit all plans, reports, ana data required
by Section VI, above, the SOW, the Remedial ‘Design Work Plan, the Remedial Action Work
Plan, or any other approved plans to EPA in accordance with the schedules set forth in Section
VI, above, the SOW and such approved plans. Performing Settling Defendaﬁts shall
simultaneously submit copies of all such plans, reports and data to the State in accordance with
the requirements of Section XXVI, below. Upon request by EPA Performing Settling
Defendants shall submit in elecuorﬁé form all portions of any report cr other deliverable
Performing Settling Defendants are' required to submit pursuant to the provisions of this Consent
Decree.

36.  All reports and other documents submitted by Performing Settling Defendants to
EPA (other than the monthly progress reports referred to above) which purport to document
Pérforming Settliﬁg Defendants' compliance with thé terms of fhis Consent Decree shall be .
signed By the Project Coordinétor identified pursuant to Section XII or other authorized
representative of the Performing Settling Defendants.

X1. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS

37.  After review of any plan, report or other item which is required to be submitted
for approval pursuant to this Consent Decree, EPA, after reasonable opportunity for review and
comment by the State, shall: (a) approve, in whole or in part, tﬁe submission; (b) approve the
submission upon specified conditions; (¢) modify the submission to cure the deficiencies;

(d) disépprove, n whole’ or in part, the submission, directing that the Performing Setiling
Defendants modify the submission; or (¢) any combination of the above. Ho{vever, EPA shall
not modify a submission without first providing Performing Settling Defendants at least one

notice of deficiency and an opportunity to cure within 14 days, except where to do so would

34




Case 1:08-cv-00840-RJA  Document 3-2  Filed 11/24/2008 Page 37 of 105

cause serious disruption to the Work or where previous submission(s) have been disapproved due |
to material defects and the deficiencies in the submission under consideration indicate a bad faith
lack of effort to submit an ameptéble deliverable.

38. In the event of approval, approval upon conditions, or modification by EPA,
pursuant to Paragraph 37(a), (b), or (c), Performing Settling Defendants shall proceed to take any
action required by the plan, report, or other item, as approved or modified by EPA subject only to
their right to invoke the Dispute Resolution procedures set forth in Section XIX (Dispute
Resolution) with respect to the modifications or conditions made by EPA. In the event that EPA
modifies the submission to cure the deficiencies pursuant to Paragraph 37(c) and the submission
has a material defect, EPA retains its right to seek stipulated penalties, as provided in Section XX
(Stipulated Penalties).

39. Resubmission of Plans.

a. Upon receipt of a notice of disapproval pursuant to Paragraph 37(d),
Performing Settling Defendants shall, within 14 days or such longer time as specified by EPA in
such notice, correct the deficiencies and resubmit the plan, report, or other item for approval. |
Amny stipulated penalties applicable to the éubmission, as provided in Section XX, shall accrue
during the 14-day period or otherwise speciﬁed period but shall not be payable unless the
resubmissioﬁ is disapproved or modiﬁed due to a material deféct as provided in Paragraphs 40
and 41.

b. Notwithstanding the receipt of a notice of disapproval pursuant to
Paragraph 37(d), Performing Settling Defendants shall proceed, at the direction of EPA, to take

any action required by any non-deficient portion of the submission. Implementation of any non-
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deficient portion of a submission shall not relieve Performing Settling Defendants of any liability
for stipulated penalties under Section XX (Stipulated Penalties).

40. In the event that a resubmitted plan, report or other item, or portion thereof, is
disapproved by EPA, EPA rﬁay égain require the Performing Settling ‘.Defendants.to correct the
deficiencies, in accordance with the preceding Paragraphs. EPA also retains the right to modify
or develop the plan, report or other item. Performing Settling Defendants shall implement any
such plan, report, or item as modified or developed by EPA, subject only to their right to invoke
the procedures set forth in Section XIX (Dispute Resolution).

41.  Ifupon resubmission, a plan, report, or item is disapproved or modified By EPA
due to a material defect, Performing Settling Defendants shall be deemed to have failed to submit
such plan, report, or item timely and adequately unless the Performing Seﬁling Defendants
invoke the dispute resolution procedures set forth iﬁ Section XIX (Dispute Resolution) and
EPA's action is overturned pursuant to that Section. The provisions of Section XIX (Dispute
Resolution) and Section XX (Stipulated Penalties) shall govern the implementation of the Work
and accrual and payment of any stipulated penalties during Dispute Resolution. If EPA's
disapproval or modification is upheld, or if the Performing Settling Defendants do not challenge
EPA’s disapproval or ﬁodiﬁca’tion by invoking the dispute resolution procedures set forth in
Section XIX, stipulated penalties, as provided in Section XX, shall accrue for such violation
from the date on which the initial submission was originaily required.

42, All plans, reports, and other items required to be submitted to EPA under this
Consent Decree shall, upon approval or modification by EPA, be enforce;ctble under this Consent

Decree. In the event EPA approves or modifies a portion of a plan, report, or other item required
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to be submitted to EPA under this Consent Decree, the approved or modified portion shall be
enforceable under this Consent Decree. |
XII. PROJECT COORDINATORS

43.  Within 20 days of lodging tﬁis Consent Decree, Perfohming Settling Defendants
and EPA will notify each other, in writing, of the name, address and telephone number of their
respecﬁvé designated Project Coordinators and Alternate Project Coordinatqis. If a Project
Coordinator or Alternate Project Coordinator initially designated is changed, the identity .of the
successor will be given to the other Parties at least five working days before the changes occur,
unless impracticable, but in no event later than the actual dz.iy the change is made. The
Performing Settling Defendants' Projéct Coordinator shall be subject to disapproval by EPA and
shall have the technical expertise sufficient to adequately oversee all aspects of thé Work. The
Performing Settling Defendants' Project Coordinator shall not be an attorney for any of the
Settling Defendants in this matter. He or she may assign other representaﬁves, including other
contractors, to serve as a Site representative for oversight of performance of daily operations
during remedial activities.

44.  Plaintiff may designate other representative_s, including, but not limited to, EPA
and State employees, and federal and State contractors and consultants, to observe and monitor
the progress of any activity undertaken pursuant to this Consent Decree. EPA's Project
Coordinator and Alternate Project Coordinator shall have the authority lawfully vested na’
Remedial Project Manager (“RPM”) and an On-Scene Coordinator (“OSC”) by the National
Contingency Plan, 46 C.F.R. Part 300. In addition, EPA's Project Céordinator or Alternate
Project Coordinator shall have authority, consistent with the National Contingency Plan, to halt

any Work required by this Consent Decree and to take any necessary response action when s/he
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determines that conditions at the Site constitute an emergency situation or may present an

immediate threat to public health or welfare or the environment due to release or threatened

release of Waste Material.

45.  The Performing Settling Defendant’s Project Coordinator shall be available to

meet with EPA at EPA’s request.

XII. PERFORMANCE GUARANTEE

46, In order to ensure the full and final completion of the Work, Performing Settling
Defendants shall establish and maintain a Performance Guarantee for the benefit of EPA in the
amount of $4,000,000 [the United Statés will consider changing this to $2,680,000 upon the
execution of an appropriate agreement between the PRPs @d Village providing for off-site
treatment] (hereinafter, the “Estimated Cost of the Work™) in one or more of the following forms,
which must be satisfactory in form and substance to EPA:

a. A surety bond unconditionally guaranteeing payment and/or performance
of the Work that is issued by a surety company among those listed as acceptable sureties on
Federal bonds as set forth in Circular 570 of the U.S. Department of the Treasury;

b. One or more irrevocable letters of credit, payable to or at the direction of
EPA, that is issued by one or more financial institutions (i) that has the authority to issue letters
of credit and (ii) whose letter of credit operations are regulated and examined by a U.S. Federal
or State agency;

c. A trust fund established for the benefit of EPA that is administered by a
trustee (i) that has the authority to act as a trustee and (ii) whose trust operations are regulated

and examined by a U.S. Federal or State agency;
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d. A policy of insurance that (i) provides EPA with acceptable rights as a

‘oenéﬁciary thereof and (i) is issued by an insurance carrier () that has the authority to issue

1insurance policies in the applicable jurisdiction(s) and (b) whose insurance operations are

regulated and examined by a State agency;

e. A demonstration by one or more Performing Settling Defendants that each
such Performing Settling Defendant meets the financial test criteria of 40 C.F.R. § 264.143(9) ,
with respect to the Estimated Cost of the Work, provided that all other requirements of 40 C.E.R.
§ 264.143(1) are satisfied; or

f. A Written guérantee'to fund or perform the Wo;rk executed in favor of EPA
by one or more of the following: (1) a direct or indirect parent company of a Performing Settling
Defendant; or (ii) a company that has a “substantial business relationship™ (as defined in 40
C.F.R. § 264.141(h)) with at least one Performing Settling Defendant; provided, however, that
any company providing such a gnarantee must demonstrate to the satisfaction of EPA that it
satisfies the financial test requirements of 40 C.F.R. § 264.143(f) with respect to the Estimated
Cost of the Work that it proposes to guarantee hereunder.

47.  Performing Settling Defendants have selected, and EPA has approved, as an '

initial Performance Guarantee, the establishment of a trust fund pursuant to Paragraph 46(c),
established by a trust fund agreement (“Trust Fund Agreement”) in substantially the same form
as that set forth in Appendix I hereto. Within 10 days after entry of this Consent Decree,
Performing Settling Defendants shall execute or otherwise finalize all instruments or other
documents required in order to make the selected Performance Guarantee legally binding in a
form substantially identical to the document attached hereto as Appendix I, and such

Performance Guarantee shall thereupon be fully effective. Within 30 days of entry of this
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-Consent Decree, Performing Settling Defendants shall submit all c#ecuted and/or otherwise
finalized instruments or other documents required in order to make the selécted Performance
Guarantee legally binding to the EPA Financial Management Officer in accordance with
Section XX VI (“Notices and Submissions”) of this Consent Decree and to the United States and
EPA as specified in Section XXVL |

48. If at any thﬁe during the effective period of this Consent Decree, the Performing

- Settling Defendant(s) provide a Performance Guarantee for conipletion of the Work by means of
a demonstration or guarantee pursuant to Paragraph 46(¢) or Paragraph 46(f) above, such
Performing Settling Defendant shall also comply with the other relevant requirements of
40 CFR. § 264.143(f), 40 C.FR. § 264.151(f), and 40 C.F.R. § 264.151(h)(1) relating to these
methods unless otherwise provided in this Cons_ent Decree, including but not limited to: (i) the
initial submission of required financial reports and statements from the relevant entity’s chief
financial officer and independent certified public accountant; (ii) the annual resubmission of such
reports and statements within 90 days after the close of each such entity’s fiscal year; and (iii) the
notification of EPA within 90 days after the close of any fiscal year in which such entity no
longer satisfies the financial test requirements set forth at 40 CFR. §.264. 143(f)(1). For
purposes of the Performance Guarantee methods specified in this Section XIIJ, references in 40
C.F.R. Part 264, Subpart H, to “closure,” “post-closure,” and “plugg_ing and abandonment” shall
be deemed to refer to the Work required under this Consent Decree, and the terms “current
closure cost estimate” “current post-closure cost estimate,” and “current plugging and
abandonment cost estimate” shall be deemed to refer to the Estimated Cost of the Work.

49.  In the event that EPA determines. at any time that a Performance Guarantee

provided by any Performing Settling Defendant pursuant to this Section is inadequate, otherwise
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no longer satisfies the requirements set forth in this Section, or is substantially higher than is
necessary to satisfy the rcquireﬁlents set forth in this Section, whether due to a change in the
estimated cost of completing the Work or for,any other reason, or in the event that .;:my
Performing Seitling Defendant becomes aware of information indicating thé.t a Performance
Guarantee provided pursuant to this Section is inadequate, otherwise no longer satisfies the
requirements set forth in this Section, or is substantially higher than is necessary to satisfy the
requirements set forth in this Svection, whether due to a char;gé in the estimated cost of
compleﬁing the Work or for any other reason, Performing Settling Defendant(s), within 30 days
of receipt of notice of EPA's determination or, as the case may be, within 30 days of any
Performing Settling Defendant becoming aware of such information, shall obtain and present to
EPA for approval a proposal for a revised or alternative form of Performance Guarantee listed in
Paraéaph 46 of this Consent Decree that satisfies all requirements set forth in this Section XIII.
In seeking approval for a revised or alternative form of Performance (}uara;ltee, Performing
Settling Defendants shail follow the procedures set forth in Paragraph 51(b)(2) of this Consent
Decree. Performing Settling Defendants’ inability to establish or maintain a Performance
Guarantee for completion of the Work shall in no way excuse performance of any other
requirements of this Consent Decree, including, without limitation, the obligation of Performing
Settling Defendants to complete the Work in strict accordance with the terms hereof.

' 50. The commencement of any Work Takeover pursuant to Paragraph 89 of this
Consent Decree shall trigger EPA’s right to receive the benefit of any Performance Guarantee(s)
provided pursuant to Paragraph 46(a), (b}, (c), (d), or (), and at such time EPA shall have
immediate access to resources guaranteed under any such Performance Guarantee(s), whether in

cash or in kind, as needed to continue and complete the Work assumed by EPA under the Work
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Takeover. If for any reason EPA is unable to promptly secure the resources guaranteed under
any such Performance Guarantee(s), whether in cash or in kind, necessary to continue and
complete the Work assumed by EPA under the Work Takeover, or in the event that the
Performance Guarantee involves a demonstration of satisfaction of the financial test criteria
pursuant to Péragraph 46(e), Performing Settling Defendant(s) shall immediately upon written
demand from EPA deposit into an account specified by EPA, in immediately available funds and
without setoff, counterclaim, or condition of any Eind, a cash amount, as determined by EPA, up
to but not exceeding the estimated cost of the remaining Work to be performed as of such date.

51. Modification of Amount and/or Form of Performance Guarantee

a. Reduction of Amount of Performance Guarantee. If Performing Settling

Defendants believe that the estimated cost to complete the remaining Work has diminished
below the amount set forth in Paragraph 46 abo;«’e, Performing Settﬁng Defendants may, on any
amﬁversary date of the Effective Date of this Consent Decree, or at any other time agreed to by
the Parties, petition EPA in writing to request a reduction in the amount of the Performance
Guarantee provided pursuant to this Section so that the amount of the Performance Guarantee is
equal to the estimated cost of the remaining Work to be performed. Performing Settling’
Defendants shall submit a written proposal for such reduction to EPA that shall specify, at a
minimum, the cost of the remaining Work to be performed and the basis upon which such cost
was calculated. In seeking approval for a revised or alternative form of Performance Guarantee,
Performing Settliﬁg Defendants shall follow the procedures set forth in Paragraph 51(b)(2) of this
Consent Decree. If EPA decides to accept such a proposal, EPA shall notify the petitioning
Performing Settling Defendants of such decision in writing. After receiving EPA's written

acceptance, Performing Settling Defendants may reduce the amount of the Performance
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Guarantee in accqrdance Qiﬂl and to the extent permitted by such written acceptance. In the
event of a dispute, Performing Settling Defendants may reduce the amount of the Performance
Guara.ntge required hereunder only in accordance with a final administrative or judicial decision
resolving such dispute. No change to the form or terms of any Performance Guarantee provided
under this Section, other than a reduction in amount, is authorized except as provided in

Paragraphs 48 or 51(b) of this Consent Decree.

b. Change of Form of Performance Guarantee

(1) If, after entry of this Consent Decree, Performing Settling
Defendants desire to change the form or terms of any Performance Guarantee(s) provided
pursuant to this Section, Performing Settling Defendants may, on any anniversary date of the
Effective Date of this Consent Decree, or at any other time agreed to by the Parties, petition EPA
in writing to request a change in the form of the Performance Guarantee provided hereunder.
The submission of such proposed revised or alternative form of Performance Guarantee shall be
as proVided in Paragraph 51(b)(2) of this Consent Decree. Any decisiioﬁ made by EPA on a
petition submitted under this Paragraph 51(b)(1) shall be made in EPA’s sole and unreviewable
discretion, and such decision .shall not be subject to challenge by Performing Settling Defendants
pursuant to the dispute resolution provisions of this Consent Decree or in any other forum.

(2) Performing Settling Defendants shall submit a written proposal
for a revised or alternative form of Performance Guarantee to EPA which shall specify, at a
minimum, the estimated cost of the remaining Work to be performed, the basis upon which sucﬁ
cost was calculated, and the proposed révised form of Performance Guarantee, inchuding all
proposed instruments or other documents required in order to make the proposed Performance

Guarantee legally binding. The proposed revised or alternative form of Performance Guarantee
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must satisfy all requirements set forth or incorporated by reference in this Section. Performing
Settling Defendants shall submit such proposed revised or alternative form of Performance
Guarantee to the EPA Financial Management Officer in accordance with Section XXVI (Notices A
and Submissions) of this Consent Decree and to the United States and EPA as specified in
Section XX V1. EPA shall notify Performing Settling Defendants in writing of its decision to
accept or reject a revised or alternative Performance Guarantee submittéd pursuant to this.
subparagraph. Within 10 days after receiving a written decision approving the proposed revised
or alternative Performance Guarantee, Performing Settling Defendants shall execute aﬁd/or
otherwise finalize all instruments or other documents required in order to make the sele;cted
Performance Guarantee(s) legally binding in a form substantially identical to the instruments or
other documents submitted to EPA as part of the approved proposal, and such Performance
Guarantee(s) shall thcreﬁpon be fully effective. Performing Settling Defendants shall submit all
finalized instruments or other documents required in order to make the selected Performance
Guarantee(s) legally binding to the EPA Financial Management Officer within 30 days of
receiving a written decision approving the proposed revised or alternative Performance
Guarantee in accordance with Section XXVI (Notices and Submissions) of this Consent Decree
and to the United States and EPA as specified in Section XX VL.

c. Release of Performance Guarantee. If Performing Settling Defendants
receive written notice from EPA in accordance with Paragraph 52 hereof that the Work has been
fully and finally completed in accordance with the terms of this Consent Decree, or if EPA
otherwise so notifies Performing Settling Defendants in wﬁting, Performing Settling Defendants
may thereafter release, cancel, or discontinuc the Performance Gﬁarantee(s) provided pﬁrsuant to

this Section. Performing Settling Defendants shall not release, cancel, or discontinue any
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Performance Guarantee provided pursuant to this Section except as provided in this
subparagraph. In the event of a dispute, Performing Settling Defendants may release, cancel, or
discontinue the Performance Guarantee(s) required hereunder only in accordance with a final

administrative or judicial decision resolving such dispute.

XIV. CERTIFICATION OF COMPLETION

52. Completion of the Remedial Action.
a.  Within 90 days after Peﬁoming Settling Defendants conclude that the

Remedial Action has been fully performed and the Performance Standards have been attained,
Performing Settling Defendants shall schedule and conduct a pre-certification inspection to be
* attended by Performing Settling Defendants and EPA. ..If, after the pre-certification inspection,
the Performing Settling Defendants still believe that the Remedial Action has been fully
[I)erfonned and the Performance Standards have been attained, they shall submit a written report
requesting certification to EPA for approval, with a copy fo the State, pursuant to Section XI
(EPA Appfoval of Plans and Other Submissions) within 30 days of the inspection. In the report,
a registered professional engineer and the Performing Settling Defendants' Project Coordinator
shall state that the Remedial Action has been completed in full satisfaction of the requirements of
this Consent Decree. The written report shall inciude as-built drawings signed and stamped by a
professional engineer. The report shall contain the following statement, signed by a responsible -
corporate official of a Performing Settling Defendant or the Performing Settling Defendants'
Project Coordinator: |

To the best of my 1<n§wledge, after thorough investigation, I certify that the

information contained in or accompanying this submission is true, accurate and

complete. 1 am aware that there are significant penalties for submitting false

information, including the possibility of fine and imprisonment for knowing
violations.
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If, after completion of the pre-certification inspection and receipt and review of the written
report, EPA, after reasonable opportunity to review and comment by the State, determines that
the Remedial Action or any portion thereof has not been completed in accordance with this
Consent Decree or that the Performance Standards have not been achieved, EPA will notify
Performing Settling Defendants in writing of the activities that must be undertaken by
Performing Settling Defendants pursuant to this Consent Decree to complete the Remedial
Action and achieve the Performance Standards, provided, however, that EPA may only require
Performing Settling Defendants to perform such activities pursuant to this Paragraph to the
extent that such activities are consistent with the “scope of the remedy selected in the ROD,” as
that term is defined in Paragfaph 14(b). EPA will set forth in the notifce a schedule for
performance of such activities consistent with the Consent Decree and the SOW or require the
Performing Settling Defendants to submit a schedule to EPA for approval pursuant to Section X1
(EPA Approval of Plans and Other Submissions). Performing Settling Defendants shall perform
all activities described in the notice in accordance with the specifications and schedules
established pursuant to this Paragraph, subject to their right to invoke the dispute resolution
procedures set forth in Section XIX (Dispute Resolution).

b. IfEPA concludes, based on the initial or any subsequent report
requesting Certification of Completion and after a reasonable opportunity for review and
comment by the State, that the Remedial Action has been performed in accordance with this
Consent Decree and that the Performance Standards have been achieved, EPA will so certify in
writing to Performing Settling Defendants. This certification shall constitute the Certification of
Cdmpletion of the Remedial Action for purposes of this Consent Decree, including, but not

limited to, Section XXI (Covenants Not to Sue by Plaintiff). Certification of Completion of the
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Remedial Action shall not affect Performing Settling Defendants' obligations under this Consent

Decree.

53. » Completion of the Work.

a.  Within 90 days_after Performing Settling Defendants conclude that all
phases of the Work (including O&M), have been fully performed, Performing Settling
Defendants shall schedule and conduct a pre-certification inspection to be attended by
Performing Settling Defendants and EPA. Tf, after the pre-certification inspection, the
Performing Settling Defendants still believe that ﬂle Work has been fully performed, Performing
Settling Defendants shall submit a written report by a registered professional engineer stating that
the Work has been completed in full satisfaction of the requirements of this Consent Decree.
The report shall contain the following statement, signed by a responsible corporate official of a
Performing Settling Defendant or the Performing Settling Defendants' Project Coordinator:

To the best of my knowledge, after thorough investigation, I certify that the
information contained in or accompanying this submission is true, accurate and
complete. I am aware that there are significant penalties for submitting false

information, including the possibility of fine and imprisonment for knowing -
violations.

If, after review of the written report, EPA, after reasonable opportunity to review and comment
by the State, determines that any portion of the Work has not been completed in accordance with
this Consent Decree, EPA will notify Performing Settling Defendants in writing of the activities
that must be undertaken by Performing Settling Defendants pursuant to this Consent Decree to
complete the Work, provided, however, that EPA may only require Performing Settling
Defendants to perform such activities pursuant to this Paragraph to the extent that such activities
are consistent with the “scobe of the remedy seclected in the ROD,” as that term is defined in-

Paragraph 14(b). EPA will set forth in the notice a schedule for performance of such activities
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consistent with the Consent D.ecree and the SOW or require the Pérfonning Settling Defendants
to submit a schedule to EPA for approval pursuant to Section XI (EPA Approval of Plans and
Other Submissions). Performing Settling Defendants shall perform all activities described in the
notice in accordance with the specifications and schedules established therein, subject té their
right to invoke the dispute resolution procedures set forth in Section XIX (Dispute Resolutioﬁ).

b. IfEPA concludes, based on the initial or any subsequent request for
Certification of Completion by Performing Settling Defendants and after a reasonable
opportunity for review and comment by the State, that the Work has been performed in
accordénce with this Consent Decree, EPA will so notify fhe Performing Settling Defendants in
writing.

XV. EMERGENCY RESPONSE

54, In the event of any action or occurrence during the performance of the Work
which causes or threatens a release of Waste Material from the Site that constitutes an emergency
situation or may present an immediate threat to public health or welfare or the environment,
Performing Settling Defendants shall, subject to Paragraph 55, immediately take all appropriate
action to prevent, abate, or minimize such release or threat of release, and shatl immediately
notify the EPA's Project Coordinator, or, if the Project Coordinator is unavailable, EPA's
Alternate Project Coordinator. If neither of these persons is available, the Performing Settling
Defendants shall notify the Chief of the Response and Prevention Branch, EPA Region II, at
(732) 321-6656 or, if such person or his/her delegee is unavailable, ﬂle EPA Region II
Emergency 24-hour Hot Line at (732) 548-8730. Performing Settling Defendants shall take such
actions in consultation with EPA’s Project Coordinator or other available authorized EPA officer’

and in accordance with all applicable provisions of the Health and Safety Plans, the Contingency
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Plans, and any other applicable plans or documents developed pursuant to the SOW. In the event
that Performing Settling Defendants fail to take appropriate response action as required by this
Section, and EPA takes such action instead, Performing Settling Defendants shall reﬁnburse EPA
all costs of the response action not inconsistent with the NCP pursuant to Section XVI (Payments
for Response Costs). |

55. Nothing in the preceding Paragraph or in this Consent Decree shall be deemed -
to limit any authority of the United States (a) to take all appropriate action to protect human
health and the environment or to prevent, abate, respond to, or minimize an actual or threatened
release of Waste Material on, at, or from the Site, or (b) to direct or order such action, or seek an
order from the Court, to protect hﬁman health and the environment or to prevént, abéte, respond
tb, or minimize an actual or threatened release of Waste Material on, at, or from the Site, subject
to Section XXI (Covenants Not to Sue by Plaintiffs).

XVI. _PAYMENTS FOR RESPONSE COSTS

56. Payments for Past Response Costs.

- a Within 30 days of the Effective Date, Perfoﬁmng Settling Defendants
shall pay to EPA $1,157,519, and Non~Perf0nning Settling Defendants shall pay to EPA
$216,481, in payment for Past Response Costs. The payments shall be made by FedWire
Electronic Funds Transfer (“EFT”) to the DOJ account in accordance with current EFT
procedures, referencing USAO File Number ____, EPA Site/ Spiﬂ ID Number 02GA, and DOJ
Case Number 90-1 1-2-06887. The payments shall be made in accordance with instructions
provided to the Settling Defendants by the Financial Litigation Unit of the United States

Attorney’s Office for the Western District of New York following lodging of the Consent
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Decree. Any payments received by DOJ after 4:00 p.m. (Eastern Time) will be credited on the
next business day.

b. At the time of each such payment, Peffomﬁng Settling Defendants and
Non-Performing Settling Defendants, respectively, shall send notice that their payment has been
made to the United States, to EPA and to the EPA Fiﬁancial Manage_rﬁent Officer in accordance
with Section XX VI (Notices and Submissions).

c. Of the total amount ($1,374,000) to be paid by Settling Defendants
pursuant to Paragraph 56(a), $1,124,000 shall be deposited in the EPA Hazardous Substance
Superfund and $250,000 shall be deposited in the Peter Cooper Landfill Superfund Sité Special
Account within the EPA Hazardous Substance Superfund to be retained and used to conduct or
finanice response actions at or in connection with the Site, or to be transferred by EPA to the EPA
Hazardous Substance Superfund.

57. Payments for Future Response Costs.

a.  Performing Settling Defendants shall pay to EPA all Future Response
éosts not inconsistent with the National Contingency Plan. On a periodic basis the United States
will send Performing Settling Defendants billings for such costs. The billings will be
accompanied by pﬁntouts of cost data from EPA’s Superfund Cost Organization Recovery
Package Imaging Online System and from DOJ’s financial management system. Performing
Settling Defendants shall make all payments within 30 days of the date of each bill requiring
payment, except as otherwise provided in Paragraph 58. Performing Settling Defendants shall
make all payments required by this Paragraph via EF‘T to Federal Reserve Bank of New York,

New York, New York, as follows:
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To make payment via EFT, Performing Settling Defendants shall provide the following

information to their bank:

¢ Amount of payment

» Title of Federal Reserve Bank account to receive the payment (Field Tag 4200): D 68010727
Environmental Protection Agency

+ Account code for Federal Reserve Bank Accoﬁnt receiving the payment: 68010727

+» Federal Reserve Bank ABA Routing Number: 021030004

Names of Performing Settling Defendants

DOJ Case Number: 90-11-2-06887

.

» Site/spill identifier: 02GA
Along with this information, Pel;_forming Settling Defendants shall instruct their bank to remit
payment in the required amount via EFT to EPA’s accouht with Federal Reserve Bank.

To ensure that Performing Settling Defendants’ payment is properly recorded, Performing
Settling Defendants shall send a letter, within one week of the EFT, wiljch references the date of

the EFT, the payment amount, the name of the site, and the case number to each of the following:

George Pavlou, Director

Emergency and Remedial Response Division
U.S. Environmental Protection Agency
Region II :

290 Broadway, 19" floo

New York, NY 10007-1866

George A. Shanahan

Assistant Regional Counsel

Office of Regional Counsel

U.S. Environmental Protection Agency
Region II

290 Broadway, 17® floor

New York, NY 10007-1866

United States Environmental Protection Agency

-51-




Case 1:08-cv-00840-RJA  Document 3-2  Filed 11/24/2008  Page 54 of 105

26 W. Martin Luther King Drive
Attention: FINANCE

MS: NWD

Cincinnati, Ohio 45268

Attn: Richard Rice

E-mail: Rice Richard@epa.gov and AcctsReceivable. CINWD@epa.gov

b.  The amounts to be paid by Performing Settling Defendants
pursuant to Subparagraph 57(a) shall be deposited in the Peter Cooper Landfill Superfund Site
Special Account within the EPA Hazardous Substance Superfund to be retained and used to
conduct or finance response actions at or in connection with the Site, or to be transferred by EPA
to the EPA Hazardous Substance Superfund.

58. Performing Settling Defendants may contest payment of any Future Response
Costs under Paragraph 57 if they determine that the United States has made a mathematical error
or if they allege that a cost item that is included represents costs that are inconsistent with the
NCP. Such objection shall be made in writing within 30 days of receipt of the bill and must be
sent to the United States pursuant to Section XXVI (Notices and Submissions). Any such
objection shall specifically identify the contested Future Responée Costs and the basis for
objection.. In the event of an objection, the Performing Settling Defendants shall within the 30
- day period pay all uncontested Future Response Costs to the United States in the manner
described in Paragraph 57. Simultaneously, the Performing Settling Defendants shall estaBlish
an interest-bearing éscrow account in a federally insured bank duly chartered in the State of New
York and remit to that escrow account funds equivalent to the amount of the contested Future
Response Costs. Ti'le Performing Settling Defendants shall send to the United States, as
provided in Section XXVI (Notices and Submissions) a copy of the correspondence that
establishes and funds the escrow account, including, but not limited to, information containing

the identity of the bank and bank account under which the escrow account is established as well
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as a bank statement showing the initial balance of the escrow account. Simultaneously with

- establishment of the escrow account, the Performing Settling Defendants shall initiate the

Dispute Resolution procedures in Section XIX (Dispute Resolution). If the United States
prevails in the dispute, within five days of the resolution of the dispute, the Performing‘Settling
Defendants éhall pay the sums due, with accrued interest (notice of the payment shall be
accqmpanied by a bank statement showing such interest), to the United States in the manner
described in Paragraph 57. If the Performing Settling Defendants prevail concerning any aspect
of the contested costs, the Performing Settling Deféndants shall pay that portion of the costs plus

associated accrued interest (notice of the payment shall be accompanied by a bank statement

" showing such interest) for which they did not prevail to the United States in the manner

described in Paragraph 57; Performing Settling Defendants shall be disbursed any balance of the
eécrow account. The dispute r¢solution procedures set forth in this Paragraph in conjunction
with the procedures set forth in Section XIX (Dispute Resolution) shall be the exclusive
mechanisms for resolving disputes regarding the Performing Settling Defendants’ obligation to
reimburse the United States for its Future Response Costs.

59. In the event that the payments required by Subparagraph 56(a) are not made
within 30 days of the Effective Date or the payments required by Paragraph 57 are not made
within 30 days of the Performing Settling Defendants’ receipt of the biﬁ, Performing Setﬁing
Defendants or Non-Performing Settling Defendants as applicable (i.e., whichever does not make
its required payment within the applicable 30-day period), shall pay Interest on the unpaid
balance. The Interest to be paid on Past Response Costs under this Paragraph shall begin to |
accrue on the Effective Date. The Interest on Future Response Costs shall begin to accrue on the

date of the bill. The Interest shall accrue through the date of payment. Payments of Interest
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made under this Paragraph shall be in addition to such other remedies or sanctions available to
Plaintiffs by virtue of Settling Defendants' failure to make timely payments under this Section
including, but not limited to, payment of stipulated penalties plursuaﬁt to Section XX. The

Setiling Defendants shall make all payments required by this Paragraph in thé manner described

in Paragraph 57.
XVII. INDEMNIFICATION AND INSURANCE
60. Performing Settling Defendants’ Indemnification of the United States

a.  The United States does not assume any liability by entering into this
agreement or by Vh‘fue of any designation of Performing Settling Defendants as EPA’s authorized
representatives under Section 104(e) of CERCLA. Performing Settling Defendants shall |
indemnify, save and hold harmless the United States and its ofﬁcials, agents, employees,
contractérs, subcontractors, or representatives for or from any and all claims or causes of action
arising from, or on account of, negligent or other wrongful acts or omissions of Performing
Settling Defendants, their officers, directors, employees, agents, contractors, subcontractors, and
any persons acting on their behalf or under their control, in carrying cut activities pursuant to this
Consent Decree, including, but not limited to, any claims arising from any designation of
Performing Settling Defendants as EPA's authorized representatives under Section 104(e) of -
CERCLA. Further, the Performing Settling Defendants agree to pay the United States all costs it
incurs including, But not limited to, attorneys fees and other expenses of litigation and settlement
arising from, or on account of, claims made against the United States based on negligent or other
wrongful acts or omissions of Perfofming Settling Defendan’ts,-their officers, directors,
employees, agents, contractors, subcontractors, and any persons acting on their behalf or under

their control, in carrying out activities pursuant to this Consent Decree. The United States shall
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not be held out as a party to any contract entered into by or on behalf of Performing Settling
Defendants in carrying out activities pursuant to this Consent Decree. Neither the Performing
Settling Defendants nor any such contractor shall be considered an agent of the United States.

b.  The United States shall give Performing Settling Defendants notice .of
~any claim for which the United States plans to seek indemnification pursuant to Paragraph 60(a),
and shall consult with Performing Settling Defendants prior to settling such claim.

61. Performing Settling Defendants waive all claims against the United States for
damages or reimbursement or for set-off of any payments made or to be made‘ to the United
States, arising frorﬁ or on account of any contract, agreemeﬁt, or arrangement between any one or
more of Peﬁoming Settling Defendants and any person for performance of Work on or relating
to .the Site, including, but not limited to, claims on account of construction delays. In addition,
Performing Settling Defendants shall indemnify and hold harmless the United States with respect
to any and alt claims for damages or reimbursement arising from or on account of any contract,
agrecment, or arrangement between any one or more of Performing Settling Defendants and any

person for performance of Work on or relating to the Site, including, but not limited to, elaims on
account of construction delays.

62. No later than 15 days before commencing any on-site Work, Performing
Settling Defendants shall submit to EPA documentation demonstrating that its contractors and/or
subcontractors maintain, and are required by contract to continue to maintain until the ﬁrst
anniversary of EPA’s Certification of Completion of the Remedial‘Action pursuant to
Subparagraph 52(b) of Section XIV (Certification of Completion), comprehensive general
liability insurance with limits of $5 million, combined single limit, and automobﬂe Liability

insurance with limits of $2 million, combined single limit, naming the United States as an
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additional insured. In addition, for the duration of this Consent Decree, Performing Settling
Defendants shall satisfy, or shall ensure that their contractors or subcontractors satisfy, ail
applicable laws and regulations regarding the provision of worker's compensation insurance for
all persons performing the Work on behalf of Performing Settliné bei:’endants in furtherance of
this Consent Decree. Pﬁor to commencement of the Work under this Consent Decree,
Perfofming Settling Defendants shall provide, or ensure that their contractors and/or
subcontractors provide, to EPA certificates of such insuraﬁce and a copy of each insurance
policy. Performing Settling Defendants shall resubmit, or ensure that their contractors and/or
subcontraétors resubmit, such certificates and copies of policies each year on the anniversary of
the Effecﬁve Date. If Performing Settling Defendants demonstrate by evidence satisfactory to
EPA that any contractor or subcontractor maintains insurance equivalent to that described above,
or insurancé covering the same risks but in a lesser amount, then, with respect to that contractor
or subcontractor, Performing Settling Defendants need provide only that portion of the insurance
described above which is not maintained by the contractor or subcontractor.

XVIHI. FORCE MAJEURE

63. “Force majeure,” for purpbses of this Consent Decree, is defined as any event
arising from causes beyond the control of the Performing Settling Defendants, of any entity‘ _
controlled by Performing Settling Defendants, or of Performing Settliﬁg Defendants' contractors,
that delays or prevents the performance of any obligation under this Consent Decree despite
Performing Settling Defendants' best efforts to fulfill the obliga;cion. The requirement that the
Performing Settling Defendants exercise “best efforts to fulfill the obligation” includes using best
efforts to anticipate any potential force majeure event and best efforts to address the effects of

any potential force majeure event (1) as it is occurring and (2) following the potential force
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majeure event, such that the delay is minimized to the greatest extent possible. “Force Majeure”

does not include financial inability to complete the Work or a failure to attain the Performance

Standards.

64. If any event occurs or has occurred that may delay the performance of any

_obligation under this Consent Decree, whether or not caused by a force majeure event, the

Performing Settling Defendants shall notify orally EPA's Project Coordinator or, in his or her
absence, EPA's Alternate Project Coordinator or, in the event both of EPA's designated
representatives are unavailable, the Chief of the New York Remediation Branch, Emergency and
Remedial Response Division, EPA Region II, within 48 hours of when Performing Settling
Defendants first knew that the event might caﬁse a delay. Within five days thereafter,
Performing Settling Defendants shall provide in writing to EPA an explanation and description
of the reasons for the delay; the anticipated duration of the delay; all actions taken or to be taken
to prevent or minimize the delay; a schedule for implementation of any measures to be taken to
prevent or mitigate the delay or the effect of the delay; the Performing Settling Defendants'
rationale for attributing such delay to a force majeure event if they intend to assert such a claim;

and a statement as to whether, in the opinion of the Performing Settling Defendants, such event

_ may cause or contribute to an endangerment to public health, welfare or the environment. The

Performing Settling Defendants shall include with any notice all available documentation
supporting their claim that the delay was attributable o a force majeure. Failure to comply with
the above requirements shall preclude Performing Settling Defendant’s‘ from asserting any claim
of force majeure for that event for the period of time of such failure to comply, and for any
additional delay caused by such failure. Performing Settling Defendants shall be deemed to

know of any circumstance of which Performing Seitling Defendants, any entity controlled by
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Performing Settling Defendants, or Performing Settling Defendants' contractors knew or should
have known.

65. If EPA agrees that the delay or anticipated delay is attn'butable to a force
majeure event, the time for berformance of the obligations under this Consent Decree that are
affected by the force majeure event will be extended by EPA for such time as is necessary to
complete those obligations. An extension of the time for performance of the obligations affected
by the force majeure event shall not, of itself, extend the time for performance of any other
obligation. If EPA does not agree that the delay or anticipated delay has been or will be caused
bya force majeure event, EPA will notify the Performing Settling Defendants in writing of its
decision. If EPA agrees that the delay is attributable to a force maj eure event, EPA will notify
the Performing Settling Defendants in writing of the length of the extension, if any, for
performance of the obligétions affected by the force majeure event.

66. If the Performing Settling Defendants élect to invoke the dispute resolution
procedures set forth in Section XIX (Dispute Resolution), they shall do so no later than 15 days
after receipt of EPA's notice. In any such proceeding, Performing Settlihg Defendants shall have
the burden of demonstrating by a preponderance of the evidence that the delay or anticipated
delay has been or will be caused by a force majeure event, that the duration of the delay or the
extension sought was or will be warranted under ‘the circumstances, that best efforts were
exercised to avoid and mitigate the effects of the delay, and that Performing Settling Defendants
complied with the requirements of Péragraphs 63 and 64, above. If Performing Settling
Defendants carry this burden, the delay at issue shall be deemed not to be a violation by
Performing Settling Defendants of the affected obligation of this Consent Decree identified to

EPA and the Court.’
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XIX. DISPUTE RESOLUTION

67. Unless otherwise expressly provided for in this Consent Decree, the dispute
resolution procedures of this Section shall be the exclusive mechanism to resolve disputes arising
under or with respect to this Consent Decree. However, the procedures set forth in this Section
shall not apply to actions by the United States to enforce obligations of the Performing Settling
Defendants that have not been disputed in accordance With this Section. In addition,
notwithstanding any other provision.of this Consent Decree, Performing Settling Defendants may
not invoke the dispute resolution procedures of this Consent Decree more than once regarding
the same issue.

68. Any dispute which arises under or with respect to this Consent Decree shall in
the first instance be the subject of informalb negotiations between the parties to the dispute. The
period for informal negotiations shall not exceed 20 days from the time the dispute aﬁses, unless
it is modified by Written agreement of the parties to the dispute. The dispute shall be considered
to have arisen when one party sends the other parties a written Notice of Dispute.

69. Statements of Position.

~a. Inthe event that the parties cannot resolve a dispute by informal
negotiations under the preceding Paragraph, then the position advanced by EPA shall be
considered binding unless, within 10 days after the conclusion of the informal negotiation period,

Performing Settling Defendants invoke the formal dispute resolution procedures of this Section

by serving on the United States a written Statement of Position on the matter in dispute,

including, but not limited to, any factual data, analysis or opinion supporting that position and

any supporting documentation relied upon by the Performing Settling Defendants. The
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Statement of Position shall specify the Performing Settling Defendant:s' position as to whether
formal dispute resolution should proceed under Paragraph 70 or Paragraph 71.

b.  Within 14 days after receipt of Performing Settling Defendants’
Statement of Position, EPA will serve on Performing Settling Defendants its Statement of
Position, including, but not limited to, any factual data, analysis, or opinion supporting that
position aﬁd all supporting documentation relied upon by EPA. EPA's Statement of Position
shall include a statement as to whether forrﬁal dispute resolution should proceed under
Paragraph 70 or 71. Within 14 days after r;:ceipt of EPA's Statement of Position, Perfoﬁning
- Settling Defendants may submit a Reply.

c. Ifthereis disagreemeﬁt between EPA and the Performing Settling
Defendants as to whether dispute résolution shbuld proceed under Paragraph 70 or 71, the parties
to the dispute shall follow the procedures set forth in the paragraph determined by EPA to be
applicable. However, if the Performing Settling Defendants ultimately appeal to the Court to
resolve the dispute, the Court shall aetemine which paragraph is applicable in accordance with
the standards of applicability set forth in Paragraphs 70 and 71.

70. . Formal dispute resdlution for disputes pertaining to the selection or adequacy
of any response action and all other disputes that are accorded review on the administrative
record under applicable principles of administrative 1a1}\; shall be conducted i)ursuant to the
procedures set forth in this Paragraph. For purposes of this Paragraph, the adequacy of any
response action includes, without limitation: (1) the adequacy or appropriateness of plans,
procedures to implement plans, or aﬁy other items requiring approval by EPA under this Consent
Decree; and (2) the adequacy of fhe performance of response actions taken pursuant to this

Consent Decree. Nothing in this Consent Decree shall be construed to allow any dispute by
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Performing Settling Defendants regarding the validity of the ROD's provisions or the
appropriateness of the ROD remedy.

a.  An administrative record of the dispute shall be maintained by EPA and
shall contain all statements of position, including supporting documentation, submitted pursuant

‘to this Section. Where appropriate, EPA may allow submission of suppleinental statements of
position by the parties td the dispute.

b. | The ERRD Director, EPA Region IL will issue a final administrative
decision resolving the dispute based on the administrative record described in Paragraph 70(a).
This decision‘ shall be binding upon the Performing Settling Defendants, subject only to the right
to seek judicial review pursuant to Paragraph 70(c) and (d).

c.  Any administrative decision made by EPA pursuant to Paragraph 70(b).
shall be reviewable by this Court, provided that a motion fo; Jjudicial review of the decision is
filed by the Performing Settling Defendants with the Court and served on all Parties within
10 days of receipt of EPA's decision. The motion shall include a description of the matter in
dispute, the efforts made by the partics to resolve it, the relief requested, and the schedule, if any,
within which the dispute must be resolved to ensure orderly implementation of this Cornisent
Decree. The United States xhay file a response to Performing Settling Defendants' motion.

d.  Inproceedings on any dispute governed by this Paragraph, Performing
Settling Defendants shall have the burden of demonstrating that the decisjon of the ERRD
Director is arbitrary and capricious or otherwise not in accordance with law. Judicial review of

EPA's decision shall be on the administrative record compiled pursuant to Paragraph 70(a).
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71. Formal dispute resolution for disputes that neither pertain to thé selection or
adequacy of any response action nor are otherwise accorded review on the administrative record
under applicable principles of administrative law, shall be governed by this Paragraph.

a.  Following receipt of Performing Settling Defendants' Statement of
Position submitted pursuant to Paragraph 69, the ERRD Director will issue a final decision
resolving the dispute. The ERRD Director's decision shall be binding on the Performing Settling
Defeﬁdants unless, within 10 days of receipt of the decision, the Performing Settling Defendants
file with the Court and serve on the parties a motion for judicial review of the decision setting
forth thei matter in dispute, the efforts made by the parties to resolve it, the relief requested, and
the schedule, if any, within which the disput_e must be resolved to ensure orderly implemehtation
of the Consent Decree. The United States may file a response to Performing Settling Defendants’
motion. |

b.  Notwithstanding Paragraph M of Section I (Background) of thié. Consent
Decree, judicial review of any dispute governed by this Paragraph shall be governed by
applicable principlés of law.,

72. The invocation of formal dispute resolution procedures under this Section shall
not extend, postpone or affect in any way any obligation of the Performing Settling Defendants
under this Consent Decree, not directly in dispute, unless EPA or the Court agrees otherwise.
Stipulated penalties with respect to the disputed matter shall continue to accrue but payment shall
be stayed pending resolution of the dispute as provided in Paragraph 80. Notwithstanding the stay
of payment, stipulated penalties shall accrue from the first day of noncompliance with any

applicable provision of this'Consent Decree. In the event that the Performing Settling Defendants
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do not pre\}ail on the disputed issue, stipulated penalties shall .be assessed and paid as provided in
Section XX (Stipulated Penalties).
XX. STIPULATED PENALTIES

73. a. Performing Settling Defendants shall be liable for stipulated penalties in the
amounts set forth in Paragraphs 74 and 75 to the United States for failure to comply with the
requirements of this Consent Decree specified below, unless excused under Section XVIII (Force
Majeure). “Compliance” by Performing Settling Defendants shall include making their payments
~ pursuant to Paragraphs 56(a) and 57(a) of Section XVI (Paymentsv for Response Costs) and
completion of the activities under this Consent Decree or any work plan or other plan approved
under this Consent Decree identified below in accordance with all applicable requirements of law,
this Consent Decree, the SOW, and any plans or other documents approved by EPA pursuant to -
this Consent Decree and within the specified time schedules established by and approved under
this Consent Decree. |

| b. Non-Performing Settling Defendants shall be liable for stipulated penalties

in the amounts set forth in Paragraph 74(a) to the United States for failure to comply with the
requirements of this Consent Decree applicable to them. “Compliance” by Non-Performing
Settling Defendants shall include making their payment pursuant to Paragraph 56(a) of Section
XVI (Payments for Response Costs).

74. a. The following stipulated penalﬁes shall accrue per violation per day for any

noncompliance with the requirements of this Consent Decree, except as set forth in Subparagraph

74.b, below:
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Penalty Per Violation Per Day Period of Noncompliance
$4,000  Istthrough 14th (iay
$8,000 15th through 30th day
$16,000 31st day and beyond

b.  The following stipulated penalties shall accrue per violation per day for any
noncompliance with the requirements of Section VHI (Quality Assurance, Sampling, and Data

Analysis), and failure to submit timely or adequate reports pursuant to Section X:

Penalty Per Violation Per Day Period of Noncompliance
$1,000 1st through 14th day
$3,000 15th through 30th day
$5,000 31st day and ‘beyond
75. In the event that EPA assumes performance of a portion or all of the Work

pursuant to Paragraph 89 of Sectién XXI (Covenants Not to Sue by Plaintiff), Performiﬁg Settling
Defendants shall be liable for a stipulated penaity in the amount of $1,000,000.

76. ‘All penalties shail begin to accrﬁe on the day after the complete performance is
duc or thé day a violation occurs, and shall continue to accrue through the final day of the
correction of the noncompliance or completion of the activity, However, stipulated penalties shall
not accrue: (1) with respect to a deficient submission under Secfion XI (EPA Apprbval of Plans
and Other Submissions), during the. period, if any, beginning on the 31st day after EPA's receipt of
such submission until the date that EPA notifies Performing Settling Defendants of any
deficiency; (2) with respect to a decision by the ERRD Director under Paragraph 70(b) or 71(a) of
Section XIX (Dispute Resoluﬁon), during the period, if any, beginning on the 21st day after the

date that Performing Settling Defendants’ reply to EPA's Statement of Position is received until
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the date that the Director issues a final decision regarding such dispute; or (3) with respect to
judicial review by this Court of any dispute under Section XIX (Dispute Resolution), during the
period, if any, beginning on the 31st day after the Court's receipt of the final submission regarding
the dispute until the date that the Court issues a final decision regarding such dispute. Nothing
herein shall prevent the simultaneous accrual of separate penalties for separate violations of this
Cons.ent‘ Decree.

77. Following EPA's determination that Performing Set_tling Defendants have
failed to comply with a requirement of this Consent Decree, EPA may give Performing Settling
Defendants written notification of the same and describe the noncompliance. EPA may send the
Performing Settling Defendants a written demand for the payment of the penalties. However,
penalties shall accrue as provided in the preceding Paragraph regardless of whether EPA has
notified the Performing Setiling Defendants of a violation.

78. All penalties accruing under this Section shall be due and payable to the United
States within 30 days of the Performing Settling Defendants' receipt from EPA of a demand for
payment of the penalties, unless Performing Settling Defendants invoke the Dispute Reéolution
procedures under Section XIX (Dispute Resolutipn). All payménts to the United States under this
Section shall be remitted via EFT in accordance with the payment procedures set forth in
Paragraph 56(a) above, and shall indicate that the payment is for stipulated penalties.

79. The payment of penalties shall not alter in any way Performing Settling
Defendants' obligation to complete the performance of the Work required under this Consent
Decree.

80. Penalties shall continue to accrue as provided in Paragraph 76 during any

dispute resolution period, but need not be paid until the following:
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a.  If the dispute is resolved by agreement or by a decision of EPA that is not
appealed to this Court, accrued penalties determined to be owing shall be paid to EPA within

15 days of the agreement or the date of EPA's decision or order;

b.  Ifthe dispute is appealed to this Court and the United States prevails in

whole or in part, Performing Settling Defendants shall pay all accrued penalties determined by the

Court to be owed to EPA within 60 days of receipt of the Court's decision or order, except as

provided in Subparagraph ¢ below;

c. Ifthe District Court's decision is appealed by any Party, Performing
Settling Defendants shall pay all accrued penalties determined by the District Court to be owing to
the United States into an interest-bearing escrow accouﬁt within 6Q days of receipt of the Cqurt's
decision or order. Penalties shall be paid into this account as they continue to accrue, at least
every 60 days. Within 15 days of receipt of the final appellate court decision, the escrow agent
shall pay the balance of the account to EPA or to Performing Settling iDefendants to the extent
that they prevail.

81. If Performing Settling Defendants fail to pay stipulated penalties when due, the

United States may institute proceedings to collect the penalties, as well as interest. Performing

Settling Defendants shall pay Interest on the unpaid balance, which shall begin to accrue on the
date of demand made pursuant to Paragraph 78.

' 82. Nothing in this Consent Decree shall be construed as prohibiting, altering, or in
any way limiting the ability of the United States to seek any other remedies or sanctions available
by virtue of Settling Defendants' violation of this Decree or of the statutes and regulations upon
which it is baéed, including, but not limited to, penalties pursuant to Section 122(1) of CERCLA,

provided, however, that the United States shall not seek civil penalties pursuant to Section 122(1)
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of CERCLA for any violation for which a‘stipulated penalty is provided herein, except in the case
of a willful violation of the Consent Decree. |

83. Notwithstanding any other provision of this Section, the United States may, in
its unreviewable discretion, waive any portion of stipulated penalties that have accrued pursuant
* to this Consent Decree.

XXI. COVENANTS NOT TO SUE BY PLAINTIFE

84. In consideration of the actions that will be performed and the payments that
will be made by the Séttling Defendants under the terms of the Consent Decree, and except as
specifically provided in Pa;’agraphs 85, 86, and 88 of this Section,.the United Stateé coffenants pot
to sue or to take administrative action against Settling Defendants pursqant to Sections 106 and
167(a) of CERCLA relating to the Site. As to Performing Settling Defendants: (i) except with
respect to future liability, these covenants not to sue shall take effect upon the receipt by EPA of
their payment required by Paragraph 56(a) of Section XVI (Payments for Response Costs); (1i)
with respect to future liability, these covenants not to sue shall take effect upon Certification of
Completion of Remedial Action by EPA pursuant to Paragraph 52.b of Section XIV (Certification
of Completion); and (iii) these covenants bnot to sue are conditioned upon the satisfactory
performance by Performing Settling Defendants of their obligations under this Consent Decree. |
As to Non-Performing Settling Defendants, except as specifically provided in Paragraphs 85, 86,
and 88 of this Section, these covenants not to sue shall take effect upon the receipt by EPA of
their payment required by Paragraph 56(a) of Section XVI (Payments for Response Costs). These
covenants not to sue extend only to the Settling Defendants and do not extend to ahy other person.

85. United States' Pre-Certification Reservations. Notwithstanding any other

provision of this Consent Decree, the United States reserves, and this Consent Decree is without
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prejudice to, the right to instituté proceedings in this action or in a new action, or to issue' an
administrative order seeking to compel Settling Defendants -

a.  to perform further response actions relating to the Site, or

b. to reimbprse the United States for additional costs of response if, pridr to
Certification of Completion of the Remedial Action: (1) conditions at the Site, previously
unknown to EPA, are discovered, or information, previously unknown to-EPA, is reéeived, in
whole or in part; and (2) EPA determines that these previously unknown conditions or

information together with any other relevant information indicates that the Remedial Action is not

protective of human health or the environment.

86. United States' Post-certification Reservations. Notwithétandjng any other

provision of this Consent Decree, the United States reserves,'and this Consent Decree is withoutv
prejudice to, the right to institute proceedings in this action or in a new action, or to issue an
administrative order seeking to compel Settling Defendants

a.  to perform further response actions relating to the Site, or

b.  to reimburse the United Statas for additional costs of response if,
subsequent to Certification of Completion of the Remedial Action: (1) conditions at the Site,
previously unknown to EPA, are discovered, or information, previously unknown to EPA, is
received, in whole or in part; and (2) EPA determines that these previously unknown conditions or
this information together with other relevant information indicate that the Remedial Action is not
protective of human health or the ‘envirohment.

87. For ﬁurposes of Paragraph 85, the information and the conditions known to

EPA shall include only that information and those conditions known to EPA as of the date the
ROD was signed and set forth in the Record of Decision for the Site and the administrative record

supporting the Record of Decision. For purposes of Paragraph 86, the information and the

-68-




Case 1:08-cv-00840-RJA  Document 3-2  Filed 11/24/2008 Page 71 of 105

conditions known to EPA shall include only that information and those conditions known to EPA

as of the date of Certification of Completion of the Remedial Action and set forth in the Record of

'Decisio_n, the administrative record supporting the Record of Decision, the post-ROD

administrative record, or in any information received by EPA pursuant to the requirements of this
Consent Decree prior to Certification of Completion of the Remedial Action.

88. General reservations of rights. The United States reserves, and this Consent
Decree is without prejudice to, all rights against Settling Defendants with respect to all matters not
expressly included within Plaintiff’s covenant not to sue. Notwithstanding any other provision of
this Consent Decree, the United States reserves all rights against Sett]iﬁg Defendants with respect
to:

a.  claims based on a failure by any Settling Defendant to meet a requirement
applicable to it under this Consent Decree;

b.  liability arising from the past, present, or future disposal, release, or threat
of release of Waste Material outside of the Site;

c.  liability based upon the Settling Defendants” ownership or operation of
the Site, or upon the Settling Defendants’ transportation, treatment, storage, or disposal, or the
arrangement for the transportation, treatment, storage, or disposal of Waste Material at or in
connectipn with the Site, other than as provided in the ROD, the Work, or otherwise ordered by
EPA, after signature of this Consent Decree by the Settling Defendants;

d. liability fof damages for injury to, destruction of, or loss of natural
resources, and for the costs of any natural resource dam;age assessments;

e " criminal Liability,

f.  liability for violations of federal or state law which occur during or after
implementation of the Remedial Action; and
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g liability, prior to Certification of Completion of the Remedial Action, for
additional response actions that EPA determines are necessary to achieve Performance Standards,
but that cannot be required pursuant to Paragraph 14 (Modification of the SOW or Related Work
Plans);

89. Work Takeover

(a) Inthe event EPA determines that Performing Settling Defendants have (i)
ceased implementation of any portion of the Work, or (ii) are seriously or reﬁeatedly deficient or
late in their performance of the Work, or (iii) are implementing fhe Work in a manner which may
cause an endangerment to human health or the environment, EPA may issue a written notice
(“Work Takeover Notice™”) to the Performing Settling Defendants. Any Work Takeover Notice
issued by EPA will specify the grounds upon which such notice was issued and will provide
Performing Settling Defendants a period of 10 days within which to remedy the circumstances
giving rise to EPA’s issuance of such notice.

(b) If, after expiration of the 10-day notice period specified in Paragraph
89(a), Performing Settling Defendants have not remedied to EPA’s satisfaction the circumstances
giving rise to EPA’s issuance of the relevant Work Takeover Notice, EPA may at any time
thereafter assume the performance éf all or any portions of the Work as EPA deems necessary
(“Wofk Takeover”). EPA shall notify Performing Settling Defendants in writing (which writing
may be electronic) if EPA determines that implementation of a Work Takeover is warranted under
this Parégraph 89(b).

{¢) Performing Settling Defendants may invoke the procedures set forth iﬁ
Section XIX (Dispute Resolution), Paragraph 70, to dispute EPA's implementation of a Work
Takeover under Paragraph 89(b). However, notwithstanding Performing Settling Defendants’
invocation of such dispute resolution procedures, and during the pendency of any such dispute,
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EPA may in its sole discretion commence and continue a Work Takeover under Paragraph 89(b)
until the earlier of (i) the daté that Performing Settling Defendanfs remedy, to EPA’s satisféction,
the circumstances giving rise to EPA’s issuance of the relevant Work Takeover Notice, or (ii) the
date that a final decision is rendered in accordance with Section XIX (Dispute Resolution),
Paragraph 71, requiring EPA to terminate such Work Takeover.

(d) After commencement and for the duration of any Work Takeover, EPA
shall have immediate access to and benefit of any performance guarantee(s) provided pursuant to
Section XIII of this Consent Decree, in accordance with the provisions of Paragraph 50 of that
Section. If and to the extent that EPA is unable to secure the resources guaranteed under any such
performance guarantee(s) and the Perfdrming Settling Defendant(s) fail to remit a cash amount up
to but not exceeding the estimated cost of the remaining Work to be p»erformed_, all in accordance
with the provisions of Paragraph 50, any unreimbursed costs incurred by EPA in performing
Work under the Work Takeover shall be considered Future Response Costs that Performing
Settling Defendants shall pay pursuant to Section XVI (Payment for Respﬁnse Costs).

50. Notwithstanding any other provision of this Consent Decree, the United Stétes
.retains all authority and reserves all rights to take any and all response actions authoriied by law,

XXII. COVENANTS BY SETTLING DEFENDANTS

91. Covenant Not to Sue. Subject to the reservations in Paragraph 92, Settling

Defendants hereby covenant not to sue and agree not to assert any claims or causes of action
against the United States with respect to‘the Site or this Consent Decree, including, but not limited
to:

a.  any direct or indirect claim for reimbursement from the Hazardous
Substance Superfund (established pursuant to the Iﬁternal Revenue Code, 26 U.S.C. § 9507)
through CERCLA Sections 106(b)(2), 107, 111, 112, 113 or any other prbvision of law;
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b.  any claims against the United States, including any department, agénéy or
instrumentality of the United States under CERCLA Sections 107 or 113 related to the Site, or

c.  any claims arising out of response actions at or in connection with the
Site, including any claim under the United States Constitution, the Tucker Act, 28 U.S.C. § 1491,
the Equal Access to Justice Act, 28 U.S.C. § 2412, as amended, or at coinmon law.

Except as provided in Paragraph 98 (waiver of Claim-Splitting Defenses), these covenants
not to sue shall not apply in the event that the United States brings a cause of action or issues an
order pursuant to the reservations set forth in Paragrapﬁs 85, 86, 88(b) - (d) or 88 (g), but ‘only to
the extent that Settling Defendants’ claims arise from the same response action_, response costs, or
damages that the United States is seeking pursuant to the applicable reservation.

92. The Settling Defendants reserve, and this Consent Decree is without prejudice
to, claims against the United States, subject tovthe provisions of Chapter 171 of Title 28 of the
United States Code, for money damages for injury or loss of property or personal injury or death
cauéed by the negligent or wrongful act or omission of any employee of the United States while
acting within the scope of his ofﬁée or enaployment under circumstances where the United States,
if a private pérson, would be liable to the claimant in accordance with the law of the place where
the act or oﬁlission occurred. However, any such claim shall not include a claim for any damages
caused, in whole or in‘part, by the act or omission of any person, ihcluding any contractor, who is
not a federal employee as that term is defined in 28 U.S.C. § 2671; nor shall any such claim
include a claim based on EPA's selection of response actions, or the oversight or approval of the
Performing Settling Defendants' plans or activities. The foregoing applies only to claims which
are brought pursuant to any statute other than CERCLA and for which the waiver of sovereign

immunity is found in a statute other than CERCLA.
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93. Nothing in this Consent Decree shall be deemed to constitute preauthorization

of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or 40 C.F.R.
§ 300.700(d).

XX, EF_FEéT OF SETTLEMENT: CONTRIBUTION PROTECTION

94. Nothing in this Consent Decree shall be construed to create any rights in, or
gfant any cause of action to, any person not a Party to this Consent Decree. The preceding
sentence shall not be construéd to waive or nullify any rights that any person not a signatory to
this decree may have under applicable law. Each of the Parties expressly reserves any and.aH»
rights (including, but not limited to, any right to contribution), defenses, claims, demands, and
causes of action which each Party may have with respect to any matter, transaction, or occurrence
relating in any way to the Site against any person not a Party hereto.

9s.. The Parties agree, and by entering this Consent Decree this Court finds, that the
Scttling Defendants are entitled, as of the Effective Date, to protection from contribution actions
or claims as provided by CERCLA Section 113()(2), 42 U.8.C. § 9613(£)}(2) for matters
addressed in this Consent Decree. For purposes of the preceding sentence, the “matters addressed
in this Consent Decree” are all response actions taken or to be taken and all response costs
incurred or to be incurred by the United States or any other person with respect to the Site.

96. | _ The Settling Defendants agree that with respect to any suit or claim for
contribution brought by them for matters related to this Consent Decree they will notify the
United States in writing no later than 60 days prior to the initiatioh of such suit or claim.

97. The Settling Defendants also agree that with respect to an& suit or claim for
contribution brought against them for matters related to this Consent Decree they will notify in
writing the United States within 10 déys of service of the complaint on them. In addition,
Settling Defendants shall notify the United Sfates within 10 days of service or receipt of any

-73-




Case 1:08-cv-00840-RJA  Document 3-2  Filed 11/24/2008 Page 76 of 105

Motion for Summary Judgment and within 10 days of receipt of any order from a court setting a
case seeking contribution for trial.

98. Inany subsequent admihistrative or judicial proceeding initiated by the United
States for injunctive rélief, recovery of response costs, or other épprop»ﬁate relief relating to the
Site, Settling Defendants shall not assert, and may not maintain, any-defense or claim based upon
the principles of waiver, res judicata, collateral estoppel, issue preclusion, claim-splitting, or other
deferises based upon any contention that the claims raised by the United States in the subsequent
proceeding were or should have been brought in the instant case; provided, however, that nothing
in this Paragraph affects the enforceability of the covenants not to sue set forth in Section XXI
(Covenants Not to Sue by Plaintiff).

XXIV. ACCESS TO INFORMATION

99. Performing Settling Defendants shall provide to EPA, upon request, copies of
all documents and information within their possession or control or that of their contractors or
agents relating to activities at the Site or to thé implementation of this Consent Decree, including,
but not limited to, sampling, analysis, chain of Eustody records, manifests, trucking logs, receipts,
reports, sample traffic routing, correspondence, or .other documents or information related to the
Work. .Performjng Settling Defendants shall also make available to EPA, for purposes of
investigation, information gathering, or testimony, their employees, agents, or representatives with
knowledge of relevant facts concerning the performance of the Work.

100. Business Confidential and Privileged Documents.

a.  Settling Defendants may assert business confidentiality claims covering
part or all of the documents or information submitted to Plaintiff under this Consent Decree to the
extent permitted by and in accordance with Section 104(e)(7) of CERCLA, 42 U.S.C.

§ 9604(e)(7), and 40 C.F.R. § 2.203(b). Documents or infoﬁnation determined to be conﬁdential
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by EPA will be afforded the protection specified in 40 C.F.R. Part 2, Subpart B. If no claim of
confidentiality accompanies documents or information when they are submifted to EPA, or if EPA
has notified Settling Defendants that the documents or information are not confidential under the
standards of Section 104(e)(7) of CERCLA or 40 C.F.R. Part 2, Subpart B, the publié may be .
given access to such documents or information without further notice to Settling Defendants.

b. The Seuling Defendants may assert that certain documents, records and
other information are privileged under the attorney-client privilege or any other privilege
recognized by federal law. If the Settling Defendants assert such a privilege in lieu of providing
documents, they shall provide the Plaintiff with the following: (1) the title of the document,
record, or information; (2) the date of the document, record, or information; (3) the name and title
of the author of the document, record, or information; (4) the name and title of each addressee and
recipient; (5) a description of the contents of the document, record, or information: and (6) the
_privile ge asserted by Settling Defendants. However, no documents, reports or other information
created or generated pursuant to the requirements of the Consent Decree shall be withheld on the
grounds that they are privileged.

101. No claim of confidentiality shall be made with respect to any data, including, |
but not limited to, all sampling, analytical, monitoring, hydrogeologic, scientific, chemical, or
engineering data, or any other documents or information evidencing conditions at or around the
Site.

XXV. RETENTION OF RECORDS

102. Until 10 years after the Performing Settling Defendants' receipt of EPA's
notification pursuant -tobParagraph 53(b) of Section XIV (Certification of Completion of the
Work), each Settling Defendant shall preserve and retain all non-identical copies of records and
documents (including records or documents in electronic form) now in its possession or control or
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which come into its possession or control that relate in any manner to its liability under CERCLA
with respect to the Site, provided, however, that Performing Settling ]jefendants who are
potentially liable as owners or operators of the Site must retain, in addition, all documents and
records that relate to the liability of any other person under CERCLA with respect to the Site.
Each Performing Settling Defendant must also retain, and instruct its contractors .and agents to
preserve, for the same period of time specified above all non-identical copies of the last draft or
final version of any documents or records (including documents or records in electronic form)v
now in its possession or control or which come into its possession or control that relate in any
manner to the performance of the Work, provided, however, that each Performing Settling
Defendant (and its contractors and agents) must retain, in addition, copies of all data generated
during the performance of the Work and not contained in the aforementioned documents or
records requifed to be retained. Each of the above record retention requirements shall apply
regardless of any corporate retention policy to the contrary.

103. At the conclusion of this document retention period, Settling Defendants shall
notify the United States at least 90 days prior to the destruction of any such records or documents,
and, upon réquest by the United States, Settling Defendants shall deliver any such records or
documents to EPA. The Settling Defendants may assert that certain documents, records and other
information are privileged under thé attommey-client privilege or any other privilege recognized by
federal law. If the Settling Defendants assert such a privilege, they shall provide the vPlaintiffs
with the following: (1) the title of the document, record, or information; (2) the date of the
_document, record, or information; (3) the name and title of the author of the document, record, or
information; (4) the name and title of each addressee and recipient; (5) a description of the»subject

of the document, record, or information; and (6) the privilege asserted by Settling Defendants.
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However, no documents, reports or other information created or generated pursuant to the
requirements of the Consent Decree shall be withheld on the grounds that they are privileged.
104. Each Settling Defendant hereby certifies individually that, to the best of its
knowledge and belief, after thorough inquiry, it has not altered, mutilated, discarded, destroyed or
otherwise disposed of any records, documents or other information (other than identical copies)
relating to its potential Lability regarding the Site since notification of potential liability by the
United Stéi;es or the State or the filing of suit against it regarding the Site and that it has fully
complied with any and all EPA requests for information pursuant to Section 104(¢) and 122(e) of
CERCLA, 42 U.5.C. 9604(¢) and 9622(e), and Section 3007 of RCRA, 42 U.S.C. 6927.

XXVI. NOTICES AND SUBMISSIONS

10s. Whenever, under the terms of this Consent Decree, written notice is required to
‘be given or a report or other dopument is required to be sent by one Party to another, it shall be”
directed to the individuals at the addresses specified bélow, unless those indjviduals or their
successors give notice of a change fo the other Parties in writing. All notices and submissions
shall be considered effective upon receipt, unless otherwise provided. Written notice as speciﬁed
herein shall constitute complete satisfaction of any written notice requirement of the Consent
Decree with respect to the United States, EPA and the Settling Defendants, respectively.

As to the United States or EPA:

Seven copies of all work plans, design documents, and technical reports and one copy of all

required written- communications shall be sent to:
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Chief, Western New York Remediation Section
Emergency and Remedial Response Division
U.S. Environmental Protection Agency, Region 11
290 Broadway, 20" Floor

New York, NY 10007-1866

Attn: Sherrel Henry

Peter Cooper Landfill Superfund Site

Remedial Project Manager

One copy of all required communications other than work plans, design documents and technical
reports shall also be sent to each of the following individuals:

Chief, New York/Caribbean Superfund Branch -
Office of Regional Counsel

U.S. Environmental Protection Agency, Region II
290 Broadway, 17" Floor

New York, NY 10007-1866

Attn: Peter Cooper Landfill Superfund Site Attorney

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O.Box 7611

Ben Franklin Station

Washington, D.C. 20044

Re: DOJ # 90-11-2-06887

As to the EPA Financial Management Officer:

United States Environmental Protection Agency

26 W. Martin Luther King Drive

Attention: FINANCE

MS: NWD

Cincinnati, Ohio 45268

Attn: Richard Rice

E-mail: Rice.Richard@epa.gov and AcctsReceivable. CINWD(@epa.gov
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As to New York State:

Martin Doster
Hazardous Waste Remediation

New York State Department of Environmental Conservation
270 Michigan Avenue
Buffalo, NY 14203-2999

As to Settling Defendants:

Lipman & Biltekoff, LLP

333 International Drive, Suite B-4
Williamsville, New York 14221-5726
Attn: Michael P. Joy, Esq.

Kelley Drye Collier Shannon
Washington Harbour, Suite 400
3050 K Street, NW
Washington, DC 20007-5108
Attn: John Wittenborn, Esq.

Seth Davis, Esq.
Elias Group LLP
411 Theodore Fremd Avenue
Rye, New York 10580 -~

XXV, EFFECTIVE DATE

106. The effective date of this Consent Decree shall be the date upon which this
Consent Decree is entered by the Court, except as otherwise provided herein.
XXVIII. RETENTION OF JURISDIC&‘ION

107 This Court retains jurisdiction over both the subject matter of this Consent
Decree and the Settling Defendants for the duration of the performance of the terms and
__provisions of this Consent Decree for the purpose of enabling any of the Parties to apply to the
Coﬁrt at any time for such further order, direction, and relief as may be necessélry 6r appropriate
for the construction or modification of this Consent Decree, or to effectuate or enforce compliance
with its terms, or to resolve disputes in accordance with Section XIX (Dispute Resolution) hereof.
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XXIX. APPENDICES

108. The following appendices are attached to and incorporated into this Consent

Decree:
~ “Appendix A” is the ROD;

“Appendix B” is the SOW;

“Appendix C” is the map of thé Site;

“Appendix D” is the complete list of the Settling Defendants;

“Appendix E” is the complete list of the Owner Sgttling Defendants;

“Appendix F” is the complete list of the Non-Performing Settling Defendants

“Appendix G” is the complete list of Performing Settliﬁg Defendants;

“Appendix H” is the form of easement; and

“Appendix I is the form of Tmsf Fund Agrecment.

XXX. COMMUNITY RELATIONS

109. Performing Settling Defendants shall propose to EPA their participation in the
community relations plan to be developed by EPA. EPA will determine the appropriate role for
the Performing Settling Defendants under the Plan. Performing Settling Defendants shall also
cooperate with EPA in providing information regarding the Work to the public. As requesfed by
EPA, Performing Settling Defendants shall participate in the preparation of such information for
dissemination to the public and in public meetings which may be held or sponsored by EPA to

explain activities at or relating to the Site.
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XXX1. MODIFICATION

110. Schedules speciﬁed in this Consent Decree for completion of the Work may be
modified by agreement of EPA and the Performing Settling Defendants. All such modifications |
shall be made in writing.

| 111, Except. as provided in Paragraph 14 (Modification of the SOW or Related
Work Plans), no material modifications shall be made to the SOW without wﬁtten notification to
and written approval of the United States; Performing Settling Defendants, énd the Court, if such
modifications fundamentally alter the basic featurés of the selected remedy within the meaning of
40 C.F.R. 300.435(c)(2)(B)(ii). Prior to providing its approval to any modification, tﬁe United
States will provide the State with a reasonable opportunity to review and comment on the
proposed modification. Modifications to the SOW that do not materially alfer that document,b or
maferial modifications to the SOW that do not fundamentally alter the basic features of the
selected remedy within the meaning of 40 C.F.R.300.435(c)(2)(B)(i1), may be made by written
agreement between EPA, after providing the State with a reasonable opportunity to review and
comment on the proposed modification, and the Performing Settling Defendants.

112. Nothing in this Decree shall be deemed to alter the Court's power to enforce,
supervise or approve modifications to this Consent Decree.

XXXII. lobGING AND OPPORTUNITY FOR PUBLIC COMMENT

113. This Consent Decree shall be lodged with the Court for a period of not less
than 30 days for public notice and comment in accordance with Section 122(d)}2) of CERCLA,
42 U.S.C. § 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves the right to withdraw or

withhold its consent if the comments regarding the Consent Decree disclose facts or
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considerations which indicate that the Consent Decree is inappropriaté, improper, or inadequate.
Settling Defendants consent to the entry of this Consent Decree without further notice.

114. If for any reason the Court should decline to approve this Consent Decree in
the form presented, this agreement is voidable at the sole discretion of any Party and the terms of
the agfeement may not be used as evidence in any litigation between the Parties.

XXXIII. SIGNATORIES/SERVICE

115. Each undersigned representative of a Settling Defendant to this Consent Decree
and the Assistant Attorney “General for the Environment and Natural Resources Division of DOJ
certifies that he or she is fully authorized to enter into the terms and conditions of this Consent
Decree and to execute and legally bind such Party to this document.

116. Each Settling Defendant hereby agrees not to opi)ose eﬂtry of this Consent

‘Decree by this Court or to challenge any provision of this Consent Decree unless the United States
has notified the Settling Defendants in writing that it no longer supports entry of the Consent
Decree. | |

117. Each Settling Defendant shall identify, on the aftached signature page, the
name, address and telephone number of an agent who is authorized to accept service of process by
mail on behalf of that Party with respect to all mattefs arising under or relating to this Consent
Decree. Settling Defendants hereby agree to accept service in that manner and to waive the
formal service requirements set forth in Rule 4 of the Federal Rules of Civil Procedure and any

applicable local rules of this Court, including, but not limited to, service of a summons.
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XXXIV. FINAL JUDGMENT

118. This Consent Decree, including its appendices, constitutes the final, complete,
and exclusive agreement and understanding among the parties With respect to the settlement
embodied in the Consent Decree. The parties acknowledge that there are no representations,
agreements or understandings relating to the settleinent other than those expressly contained in
this Consent Decree. |

119. Upon approval and entry of this Consent Decree by the Court, this Consent
Decree shall constitute a final judgment between and amoﬁg the United States and the Settling
Defendants. The Court finds that there is no just reason for delay and therefore enters this

judgment as a final judgment under Fed. R. Civ. P. 54 and 58.

SO ORDERED THIS __ DAY OF ,20

United States District Judge
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v.
Wilhelm Enterprises Corporation ez al., relating to the Peter Cooper Landfill Superfund Site.

Date

Dat

74724

Date

FOR THE UNITED STATES OF AMERICA

Ronald J. Tenpas

Assistant Attorney General

Environment and Natural Resources Division
U.S. Department of Justice

Washington, D.C. 20530

David L. Weigert

Tnal Attorney

Environmental Enforcement Section.
Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 7611 ,

Washington, D.C. 20044-7611

Mary Pat Fleming v
Chief, Civil Division

Assistant United States Attorney
Western District of New York
U.S. Department of Justice
Federal Centre

138 Delaware Avenue

Buffalo, New York 14202
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v.
Wilhelm Enterprises Corporation et al., relating to the Peter Cooper Landfill Superfund Site.

1o
Date George Pav'lfou, A'ctiﬁg Director
' Emergency and Remedial Response Division
U.S. Environmental Protection Agency
290 Broadway

New York, New York 10007-1866
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v.
Wilhelm Enterprises Corporation et al., relating to the Peter Cooper Landfill Superfund Site.

WiLHeEL M gﬂ%ﬁ’;‘sﬁg CEP

FOR ’ OMPANY, INC,
- &
5)%/ / o Signature: /
Date Name (print): SRS wAL fEn]
Title: S AT

Address: / 4‘7/ SNV N3
(ot e e, 4[.,
282

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print):
Title: '
Address:

Ph. Number:

-86-
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FOR NEW YORK STATE ELECTRIC & GAS CORPORATION

%&J IS, 200% Signature: __w
Date ' Name (print): ! ___ Seth A. Davis

Title: . attorney
Address: Elias Group LLP
Suite 102
411 Theodore Fremd Avenue .
Rye, New York 10580

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print): Seth A. Davis

Title: attorney
Address: Elias Group LLP
Suite 162

411 Theodore Fremd Avenue
Rye, New York 10580
Ph. Nurmuber:  914-925-0000
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THE UNDERSIGNED PARTY enters into this Consent Decrée in the matter of United States v..
Wilhelm Enterprises Corporation et al., relating to the Peter Cooper Landfill Superfund Site.

FOR JIMCAR DEVELOPMENT, INC. AND

I | | JAMESADEL. ., > /]
q‘ A0 07 : Signature: /2 ] o
Date : Name Mﬁt): James A. Dill
' Title: PM -

Address: 8228 Reed Hill Road
Cattaraugus, New York 14719

-86-
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v.
Wilhelm Enterprises Corporation ¢f a/,, relating to the Peter Cooper Landfill Superfund Site.

<l

FOR @%NA
gy e ¥ ‘74@3? Sigdature’: . -
ate Name (print): Miche { 7L Oberlarden
. Title: Serien Veer Rensndord, Geonh Coonnk Gy %o
Address:

83®O M""‘V‘,i‘kp—L Au—s
S4. Loy Mo Loy

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print):
Tit]e:(p SAme A Anove

Address:

Ph. Number: (3 M) &I ¢ ¢((9
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v.
Wilhelm Enterprises Corporation ¢/ 44, relating to the Peter Cooper Landfill Superfund Site.

FOR 9%&) COMPANY, INC.
? / £ /J K | Signature: {
Date Name (print): oy 4o pn 5 Ace ol ccu
Title: Lok S,
Address:

(000 Mangea) FZ
/\/};U)fxﬁw‘( P [2¢0R

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print):
Title:
Address:

Ph. Number:
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THE UNDERSIGNED PARTY enters into this Consent Decree in the mattes of United States v,
Wilhelm Enterprises Corporation e @/, relating to the Peter Cooper Landfill Superfund Site.

FOR GST AVTOLEATHER GEMEANY, INC.

P

%{\ O Signature: 4
Date Name (print):
Title: S’\;‘P/ CFED
Address: 28 O (40U D0 (SIS WO
Sconsmen o, My 480333

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name {print):
Title;
Address:

Ph. Number:
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v.
Withelm Enterprises Corporation ¢# 4/, relating to the Peter Cooper Landfill Superfund Site.

FOR  Zis ’Eﬂn,.'/g, COMPANY, INC.

Signature: P B
Date Name (print): Ry

Title: Cbu‘ru(/‘\ b /M’ T)r'vn('r;y (é-(;/('-
Address: _Buyny ¢ bewinrso, !

126 Loy S
'Q\-‘- /L’L‘ M&' :
g€y

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print); PDAV,D P e sg el AT
Title; [ pniel # //;";L 7_:,”, ,,? @
Address: Trpy + £2viavy g

/4( J;’WW‘(A f/:'

Ga/}ﬂ.- M 2016

Ph. Number: 17~ 347~ 3942
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v.
Wilhelm Enterprises Corporation ¢f @/, relating to the Peter Cooper Landfill Superfund Site.

FOR \/zazf C;rﬁ ___ €OMPANYING.

(5/ 9/) 5 Signature: .
Date @ Name (print): Zs/ Seel £. Seyre
: Title: 7 Geheral Consed 2 Ste forsy

Address: [F35v & Cohns Ave St Foo
/Phs e r\,l((_ AL B Dot -485Ys

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print):
Title;
Address:

Ph. Number:
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v.
Wilhelm Enterprises Corporation ¢7 4/, relating to the Peter Cooper Landfill Superfund Site.

'7//44040

Date

FOR ConAgra Grocery Products COMPANY,

LLC.

Signature:

Name (print};, Leo K. Knowlés
,u,.h,é-S/

Title: /9

Address: One ConAgra Drive
Omaha, NE 68102

Agent Authorized to Accept Service on Behalf of Above-sipned Party:

Name (print): John A. Andreasen
Title: Attomey at Law
Address:

McGrath North Muilin & Kratz, PCLLO
First National Tower

1601 Dodge Street, Suite 3700

Omaha, NE 68102

Ph. Number: (402) 341-3070
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v.
Wilhelm Enterpriscs Corporation ¢/ @/, relating to the Peter Cooper Landfill Superfund Site.

FOR LEUCADIA NAT}ONAL CORPORATION

- Signature: __

Date Name (print): Thomas . Mara

Title: _Executive Vice President

Address: 315 Park Avenue South

New York, NY 10010

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print):
Title:
Address:

Ph. Number:
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v,
Wilhelm Enterprises Corporation et al., relating to the Peter Cooper Landfill Superfund Site.

}é%g}w%

FOR BEGGS & COBB CORPORATION

Signature: ———

Name (print): 'Robert E. Remis

Title: President

Address: 2 Commonwealth Avenue
Boston, MA®- 02117

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print): Paul J. lambert

Title: Attorney

Address: Bingham McCutchen LLP
2020 ¥ Street, N.W.
Washington, DC 20006

_Ph. Number: (202) 373-6099

-86-
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v.
Wilhelm Enterprises Corporation e al., relating to the Peter Cooper Landfill Superfund Site.

FOR WOLVERINE WORLD WIDE, INC. .

2’9 - 200 % Signature: ,
Date Name (print): Kenneth A. Grady
Title: General Counsel

Address: 9341 Courtland Drive
Rockford, Michigan 49351

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print): Kenneth A. Grady
Title: General Counsel
Address: 9341 Courtland Drive
. Rockford, Michigan 49351
Ph. Number: (616) 866-7315
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v.
Wilhelm Enterprises Corporation ef all, relating to the Peter Cooper Landfill Superfund Site.

FOR _GENESCO _ compaNy INC.

8/¢ /8 Signature:
Dat Name (print): G. Sisson
Title: Sy VP~ Gemeval Gunsel
Address: (415 Mﬂ*ﬁ::ﬁm_&jirém'k Y90
___Nashwnile TN 37817

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print):
Title:
Address:

Ph. Number:

-86-
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v.
Wilhehn Enterprises Corporation ef al., relating to the Peter Cooper Landfill Superfund Site.

8[90{08’

Date

FOR ALBERT TROSTEL & SONS CO.
L —

Signature

Name (print): _Steyvém 4. B

Title: _ Vice Preside~xs

Address: 23 E. Kilbourvi Ave.
Cwte, 75T
Milwaicle, W 53202

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print): (q*m‘em Jd. l
Title: Vice Presid e‘{:h;l"jw
Address: 230 F. Kilbourn Avenc_

Swag 750
Hilwm&-&u: Wi 53202

Ph. Number: (‘4 "‘4) 2223~ 560

N~
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matier of United States v.
Withelm Enterprises Corporation ef al., relating to the Peter Cooper Landfill Superfund Site.

FOR BLACKHAWK LEATHER LTD.*
S

8 ZQO i 0¥ ngnature<

——

Date Name (prmt)\g'fevem ~J \H@r );,an

Title:

Address:

Vice Press d&J

230 E. Kilbourn Avence
Swte 50
Midwaulee, W 53202

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print): S"’&\/@VL J.

Title:

Vice QeSIde/yJ‘ WC]

Address: _%;’;() E E(/bOU«f"[] &ma

M[mgﬁ&_@ wi{ 532072

Ph. Number: fLH‘-i ) 23R - IS0

*Dissolved entity.
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THE UNDERSIGNED PARTY enters irito this Consent Decree in the matter of United States v.
Wilhelm Enterprises Corporation ef al., relating to the Peter Cooper Landfill Superfund Site.

" FOR EAGLE OTTAWA LLC
AN
J .

»8/«90 Zog‘ Signature:‘

Date Name @rlﬁ%{M&@_
. L Title: Vice Prlesidedd

Address: 320 E. Kilbowrn Avenwe
Swote, 750
Milwauicee, Wi S3202.

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print): S:I'Q\/l’/v[ J Hﬂf ﬁutq

Title: Vice Presidewi™ -
Address: 220 E. pilbourn Rvenuwe.
Swute. 1S0O

HMilwauwicer, WL S324f

Pthma:Qﬂq) AA3 - ISGO
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Case 1:08-cv-00840-RJA  Document 3-2  Filed 11/24/2008 Page 104 of 105

THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v.
Wilkelm Enterprises Corporation ¢f 2/, relating to the Peter Cooper Landfill Superfund Site,

rorR SE T Bvneag COMPANY, INC.

Date Name

Address: \
\s 3\\'\(3 NN S50

—  Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print):
Title:
Address:

Ph. Number:
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THE UNDERSIINED PARTY enters into this Consent Decree in 'the matter of United States v,
Withelm Enterprises Corporation ¢ @/, mlating to the Peter Cooper Landfill Superfund Site.

("[ ; 4 ,
FOR Aeused Latnol _ COMPANY,INC:

H N
Y, is%’,- 16 Fend : ngnaM
i/ Dale Name (print); 4€vT< shrteadod o

Title:  Aeen.aonr
Adéress: 2o,35 o, ELsiin/ Ave
Jiie Ldns iL
PN Y44

Agent Authorized to Accept Service on Behalf of Above-signed Party:

| & e W Fadke Cos
ch(pﬁn;):La WYL = Se Cse

Tatle: MNYY&@.«.} '{;Y HQYM!—;,\ Qkém N\;

3%
»_i g\"?wkﬁ*"\ ‘9“{4{}%« s ,’?_a,-.% e =
1A N o cdo Dy

{2’)1(.&@,‘3 . e {;g{}é@;‘g 6RT
Pb. Rumbed 22— STA- 1S
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NEW YORK

UNITED STATES OF AMERICA
Plaintiff,
V.

Wilhelm Enterprises Corporation;

New York State Electric & Gas
Corporation; Jimcar Development, Inc.;
James Dill; Brown Shoe Company, Inc.;
Seton Company; GST AutoLeather; Prime
Tanning Company, Inc.; Viad
Corporation; ConAgra Grocery Products
Company, Inc.; Leucadia National
Corporation; Beggs & Cobb Corporation;
Wolverine Worldwide, Inc.; Genesco, Inc.;
Albert Trostel & Sons Co.; Blackhawk
Leather Ltd.; Eagle Ottawa, LLC; S.B.
Foot Tanning Company; and Horween
Leather Company,

Defendants.

Civil Action No. 1:08-cv-00840 (RJA)

CERTIFICATE OF SERVICE

I hereby certify that on this 24th day of November 2008, I caused a copy of the foregoing

NOTICE OF LODGING OF PROPOSED CONSENT DECREE to be served by first-class

U.S. mail, postage prepaid, upon the following:

John L.Wittenborn, Esq.
Kathryn McMahon, Esq.
Kelley Drye Collier Shannon
Washington Harbour, Suite 400
3050 K Street, NW
Washington, DC 20007

(202) 342-8514

Allan R. Lipman, Esq.

Michael P. Joy, J.D., Ph.D.
Lipman & Biltekoff, LLP

333 International Drive, Suite B-4
Williamsville, NY 14221

(716) 633-3200
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Henry W. Killeen, III, Esq.
4214 N. Buffalo Street
Orchard Park, NY 14127
(716) 662-0332

John D. Dunn, Esq.

Warner Norcross & Judd, LLP
900 Fifth Third Center

111 Lyon Street, N.W.

Grand Rapids, MI 49503-2487
(616) 752-2142

Seth A. Davis

Elias Group LLP

Suite 102

411 Theodore Fremd Ave
Rye, NY 10580

(914) 925-0000

Linda E. Benfield, Esq.
Foley & Lardner LLP

777 East Wisconsin Avenue
Milwaukee, WI 53202-5306
(414) 297-5825

William A. White, Esq.
Moore & Van Allan PLLC
Suite 4700

100 North Tryon Street
Charlotte, NC 28202-4003
(704) 331-1098

James A. Dill
8228 Reed Hill Rd.
Cattaraugus, NY 14719

DAVID L. WEIGERT




